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Abstract  

By the way the tramp shipping industry works, it is considered close to perfect competition 

model, where the atomicity, homogeneity and information transparency are evident. Many 

small shipping companies compete for a volatile and unpredictable demand. Despite there are 

some entry barriers to the market, these can be easily mitigated by the way this market works. 

Tramp shipping companies co-operate among them in pools, in order to bid for large contracts 

of affreightment, which otherwise, shipowners could not perform on their own. 

Tramp shipping pools raise competition concerns, and under the EU Competition Rules, these 

agreements shall be assessed on case-by-case basis in order to determine whether an 

agreement may jeopardise competition within common market. To do so, an assessment under 

Article 101 TFEU is required. Normally, tramp shipping pools created for the right purposes, do 

not entail competition restrictions. Conversely, those agreements that have a combined market 

share considerably high or involve hardcore restrictions, are prohibited under Article 101 (1).  

These agreements have three options: terminate their agreement; demonstrate that economic 

efficiencies brought by the agreement outweigh restrictions under Article 101 (3); and lastly 

and most appealing, try to restructure the agreement creating a full-function joint venture in 

order to fall under a more certain legal framework, the EC Merger Rules. 
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Introduction 

Purposes and structure of the work 

 

This paper comes at the heels of a personal thirst for expanding my knowledge on the shipping 

business and more concretely about the tramp shipping sector.  

Throughout my degree on Nautical Sciences and Maritime Transport I have acquired solid 

knowledge about navigation, ship theory, ship management and logistics. Lately, the major I 

took on Maritime Business and Port Logistics brought me deep understanding on maritime law, 

shipping business and port management. I have enjoyed all subjects, some more than others, 

however, the truth is that most of this knowledge was principally focused on liner shipping, 

which despite be a revolution on the maritime transport during the past decades, it has grown 

and matured very fast. 

This along with my curiosity and passion to know about the shipping business took me to this 

project. Likewise, a deciding factor has been the opportunity I had to work at Weco Maritima, a 

leading shipping agency in Barcelona specialized on project cargo. There I had a role on the 

sales department where I quoted either for container, roro, break bulk or heavy lift cargo and 

carried out market research, mainly on energy sectors. 

I always heard that the tramp shipping was a high competitive sector, which motivated me to 

learn more about. The objective of this work is to acquire strong knowledge about the tramp 

shipping business, how it is structured, how it works, which the main form of cooperation 

between pool operators is and how the EU Antitrust policies affect the most usual cooperation 

form in tramp shipping that are tramp pools. 

For this purposes, this paper is structured into two differentiated parts. Firstly, the factual part, 

which set out the basic principles and characteristics of the tramp shipping. In the Chapter One 

a legal explanation of the term “tramp shipping” is given and it is also explained the distinction 
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from liner shipping. Furthermore, the key features of the tramp shipping market are also 

explained in detail in the Chapter Two. The Chapter Three deals with the market division in dry 

bulk, liquid bulk and neo-bulk cargoes, and the ships used in each sub-market. The Chapter 

Four, provides an overview of the four shipping markets, especially within the scope of tramp 

shipping. The Newbuilding, Sale and Purchase, Freight and Demolition markets are explained in 

sufficient depth for the purposes of this work, including points explaining for example the most 

usual sale and purchase contract, what the freight derivative contracts are or which the role of 

ship brokers is. With this chapter concludes the first part. 

Secondly, Chapters Five and Six aim to provide a legal analysis of tramp pools. On the one hand, 

Chapter Five provides a deep guidance throughout tramp pool agreements, presenting reasons 

of why they are created, which purpose they have or which contractual basis may raise 

concerns to competition authorities. This chapter ends with an explanation of the principal 

clauses of a standard pool agreement, the POOLCON A. Finally, in the last chapter, despite the 

fact that each tramp pool is different, an effort to analyse pool agreements under EU 

competition rules is made. For this reason, identifying the relevant market is required and 

followed by an assessment of tramp pools under Article 101 of the Treaty on the Functioning of 

the European Union, which is the most relevant article for determining whether an agreement 

can be considered anti-competitive or not, and when it does, under which circumstances the 

agreement can be exempted from EU Antitrust Rules. 

To sum up, this paper aims to have a look into the tramp shipping business as well as examining 

how the Article 101 TFEU could apply to tramp shipping pools. An effort is made in order to 

understand how the EU Antitrust rules apply into such a unique business, besides, such exercise 

must be done case-by-case. For this purpose, apart from the peculiarities of the sector, one has 

to consider its relevant market and where the “centre of gravity” of the pool agreement lies, 

hence an analysis of the particularities of pool agreements has been also required; finally, how 

these can be beneficial or detrimental for the industry and eventually for the community. 

 

 

 

 



 
 

 

 

 

xvii 

Limits to the scope of the paper 

  

The main features of tramp shipping business and how the Article 101 applies to tramp pools 

have all been examined to a larger or lesser extent. Nevertheless, the Article 101 TFEU is not 

the only source of law addressed to competition issues. Other sources to consider are the 

Article 102 TFEU, which deals with the abuses of dominant positions and additionally, the 

Merger Rules that shall apply when a pool agreement is formed as a full-function joint venture 

on lasting basis and therefore its corresponding regulation shall apply. However, in spite of the 

scope of this paper, these Rules cannot be profoundly explained. Contrasting these with Article 

101 could be an interesting subject for further research. 

Moreover, although there is abundant legal theory and jurisprudence on EU competition law, 

very little of this is related to tramp shipping sector, probably because this sector has been 

recently introduced into the scope of EU competition rules. Another reason could be the fact 

that whenever there is a dispute in the sector, those parties involved are normally not 

interested neither in the time and cost derived from the discussion, nor in the large fines the 

Commission could inflict. 

Finally, for the correct understanding of the work, it must be noted that despite the two 

fundamental European Competition Law provisions dealt with throughout the work are the 

Article 101 and, in a lesser extent, Article 102 of the Treaty on the Functioning for the European 

Union, both have suffered numbering changes throughout history. They were initially 

numbered as Articles 85 and 86 of the Treaty of Rome, the treaty that founded the European 

Economic Community in 1958. As were evolving into the current European Union, the Articles 

have been renumbered accordingly. In the Treaty of Amsterdam (1999), amending the 

Maastricht Treaty (1993), formally known as the Treaty on European Union, it decided it was 

necessary to renumber Articles 85 and 86 to Articles 81 and 82. Lastly, following the Treaty of 

Lisbon (2009) amending the Treaty of Rome and the Treaty of Maastricht, the Treaty of Rome 

was renamed as the Treaty on the Functioning of the European Union. In the TFEU the former 
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articles 81 and 82 of the EC Treaty were renumbered to Articles 101 and 102 TFEU 

respectively.1 

Having said that, lawyers and judges regularly use any of the 3 numberings (85 and 86; 81 and 

82; 101 and 102) to refer the same article. It depends on the date the text or the decision was 

written or issued, thus causing broad confusion. For the purpose of this paper these will be 

numbered as 101 and 102 as much as circumstances allow to, although, there shall not be any 

difference whether referencing one or other article numbering.  

 

Legal background 

 

In order to put into the scene the legal analysis carried out in this paper, the legal background 

of the EU competition rules in the tramp shipping business shall be addressed. 

European competition rules were firstly set out in in Articles 101 and 102 of the Treaty of 

Rome. Article 101 prohibit companies to “prevent, restrict or distort competition” by fixing 

prices, limiting outcome or allocating market. The Article 102 prevents companies to make 

abuse from their dominant position in the market to undermine free competition. However, it 

was Article 103 which gave the responsibility, to the European Council to adopt, inter alia, 

“appropriate regulations or directives to give effect to the principles set out in Articles 101 and 

102” and to ensure compliance with these rules.  

In 1962 Regulation 17/62 gave the Commission the powers to enforce this Competition Rules 

contained in the Treaty of Rome. However this regulation did not apply to transport sector, due 

to opposition of member states. It was not until 1986 when the Council of the European 

Communities adopted the regulation 4056/86, which detailed rules for the application of 

Articles 101 and 102 of the Treaty on the maritime transport. These rules excluded tramp 

shipping because prices were “freely negotiated in a case by case basis in accordance with 

                                                           
1 See Articles 101 and 102 of the Treaty on the Functioning of the European Union. They are available in Annex A, 
at the end of the paper. 
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supply and demand conditions”.2 Cabotage services were also excluded from this regulation. 

These rules however, were principally focused on liner shipping rather than on maritime 

transport in general. Under these rules, liner conferences were given a “Block Exemption” from 

Article 101 allowing them to fix prices and regulate capacity which, otherwise it would be 

prohibited under the Treaty of Rome. In 2004 the Regulation 17/62 was replaced by Regulation 

1/20033. Again this regulation did not apply to tramp vessel services as defined in Article 1.3 (a) 

of the Regulation 4056/86, to cabotage services nor to air transport between Community 

airports and third countries as stated by Article 32 of this Regulation. The reasons for keeping 

tramps shipping services exempted from competition policy were mainly related to the 

competitive nature of the tramp sector and also to political pressures by relevant shipowning 

Member states such as Denmark or Greece.  

Then, in September 2006 the Commission concluded that there were no reasons to keep tramp 

shipping and cabotage services outside EU competition policies and the Regulation 1419/2006 

was adopted. This regulation repealed Regulation 4056/86 and brought effectively tramp vessel 

services, formerly excluded, to the scope of the EU (ex. EC) competition rules. Besides, the 

repeal of Regulation 4056/86 also provided a transitional period of two years after which liner 

conferences were deprived from benefits of “Block Exemption”. This regulation raised many 

concerns among tramp shipping industry, which asked for a clear guidance to the Commission 

in order to comply with the new legal framework. Two years later, the Commission adopted the 

“Guidelines on the application of Article 81 of the EC Treaty to maritime transport services” 4 

(now Article 101 TFEU). 

These Guidelines provide guidance for both liner and tramp operators on how to assess 

compliance with Regulation 1419/2006 and therefore with EU Competition Rules. However, 

these guidelines had a period of validity of five years and expired in September 2013. From 

then, EU Competition Rules are applicable to most transport activities. The Guidelines served as 

                                                           
2 Council Regulation (EEC). No 4056/86 of 22 December 1986 laying down detailed rules for the Treaty to maritime 
transport. OJ L 378. 31.12.1986. Art 1.3 (a) 
 
3 See Council Regulation (EC) No 1/2003. OJ L 1, 4.1.2003. p. 1. 
 
4 See “Guidelines on the Application of Article 81 of the EC Treaty to Maritime Transport Services”. 1 July 2008, SEC 
(2008) 2151 final. (Hereinafter they will be regarded as the Maritime Guidelines) 



THE TRAMP SHIPPING BUSINESS AND THE EU COMPETITION LAW 
 

 

 

 
xx 

a period of transition to the new competition framework applicable to maritime transport. At 

the same time, in 2011, the Commission set out the “Guidelines on the applicability of Article 

101 of the Treaty on Functioning of the European Union to horizontal co-operation 

agreements”.5 They are general antitrust guidelines, which are regularly updated and also 

provide guidance for different types of horizontal co-operation agreements. Until the expiration 

of the Maritime Guidelines both guidelines were overlapped. As stipulated in paragraph 18 of 

the Horizontal Guidelines: “These guidelines replace the Commission guidelines on the 

applicability of Article 81 of the EC Treaty to horizontal co-operation agreements [...] and do not 

apply to the extent that sector specific rules apply as is the case for [...] transport...” This put the 

Maritime Guidelines as the guidelines of reference in order to determine whether a pool 

agreement was anti-competitive or not, until its termination in 2013. 

Nevertheless, in 2013 they were lapsed despite that respectable shipping organisations such as 

ECSA or ICS suggested that it would be helpful to continue the Maritime Guidelines with regard 

to tramp pool agreements. ECSA for example, avowed to maintain at least, paragraphs 62 and 

63, which they consider “… are essential guidance to allow tramp operators to carry out a 

proper self-assessment of a pool agreement under the general EU competition rules but also 

they provide them with legal certainty with is lacking under the General Competition Guideline”. 

6 

The Commission decided not to extend nor overhauling the Maritime Guidelines, which implies 

that from then on, all the necessary elements to assess pools shall be found in the new 

Horizontal Guidelines and consequently, in line with the general policy. As for the Commission 

this objective has been achieved, whereas for many tramp shipping stake-holders it is still not 

that clear whether Maritime Guidelines can be considered jointly with Horizontal Guidelines in 

order to assess tramp pool agreements under EU Competition Rules. Definitely this would make 

this exercise much clear and easy, due to the idiosyncrasy of this business.  

                                                           
5 See communication from the Commission. “Guidelines on the applicability of Article 101 of the Treaty on the 
Functioning of the European Union to horizontal co-operation agreements”. (2011/C 11/01) from 14 January 2011. 
(Hereinafter they will be regarded as the Horizontal Guidelines) 
 
6 See interested organizations’ replies to the “Consultation on the future of the Maritime Antitrust Guidelines”. 
Consultation and reply texts available at:  
ec.europa.eu/competition/consultations/2012_maritime_guidelines/index_en.html 
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Chapter One. What is Tramp Shipping 

1.1 The Legal Definition of Tramp 

Tramp shipping is a term that has been defined in numerous occasions and different ways. This 

concept was originally defined in contrast with liner services, generally emphasizing in the 

publishing of a schedule for that service; where the liner is supposed to be a pre-scheduled 

service and the tramp a non-scheduled one. A tramp is “the ship which can be hired as a whole, 

by the voyage or the month, to load such cargo and to carry it between ports as the charterer 

may require”. 7 

The EC has also put lots of efforts to define tramp services, but it was not until 1985 when the 

EC was forced to adapt its legislation8, resulting in a new publication of the maritime policy9, 

due to the fact that several members took part the UNCTAD, especially Greece and the UK, 

both important shipping nations. One of these maritime transport regulations was Regulation 

4056/8610, again based on the distinction of “liner” from “bulk” services. 

During the enactment process of the Regulation 4056/86, the Commission proposed a 

definition of tramp, too simplistic, dividing maritime transport in “bulk” and “liner services".11 

This division was largely criticized by the ESC, establishing tramp services as the “transport of 

                                                           
7 Fayle, C. E. “A Short history of the world’s shipping industry”. London: George, Allen & Unwin, 1932. p. 254. 
 
8 Power, V. “EC Shipping Law”. Second Edition. London: Lloyd’s of London Shipping Press, 1998. p. 152. 
 
9 The publication by the Commission of the “Progress towards a Common Transport Policy on Maritime Transport”. 
Based on COM (85) 90 final. 19 March 1985. Bulletin of the European Communities, Supplement 5/85. 
 
10 Council Regulation (EEC). No 4056/86. op. cit. Art 1.3 (a) 
 
11 Ibid.  
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goods as bulk or break-bulk in a vessel chartered to one or more shippers on the basis of a 

charter party or a booking-note for non-regularly and non-advertised sailings”.12  

Not content with that, the Economic and Social Committee formulated a new definition not 

focusing in the way the goods are carried but in the contracts used for this purpose; the free 

competition and the direct relation of the freight rates with supply and demand were stated as 

a new element in the definition. 

After these suggestions of the ESC, the Commission finally enacted the Regulation 4056/86 

defining tramp shipping services in the article 1.3 (a) as: 

 “the transport of goods in bulk or in break bulk in a vessel chartered wholly or partly to one 

or more shippers on the basis of a voyage or time charter or any other form of contract for 

non-regularly scheduled or non-advertised sailings where the freight rates are freely 

negotiated case by case in accordance with the conditions of supply and demand”. 13 

Again, this definition is not well accepted by the sector, considering that it is not accurate 

enough for such a complex market that leaves some “grey areas” open to interpretation, 

moreover, “tramp shipping” is a generic term, which includes several and differentiated sub-

markets. 

Three operational elements are presented in the abovementioned definition, which are not free 

of critics14. 

The first element is the method of transport of goods, “[…] in bulk or break bulk…”: The tramp 

sector is based on the utilisation of different types and sizes of ships, depending on the 

shipment needs for each segment of the market; it does not mean that tramp relies only on 

these elements, each segment has its specific needs, therefore the method of transport is not 

an essential element for the tramp concept. Secondly, the contracting method (“[…] chartered 

wholly or partly to one or more shippers on the basis of a voyage or time charter or any other 

                                                           
12 Progress towards a Common Transport Policy on Maritime Transport. op. cit. p. 54. Art 1 (a). 
 
13 Regulation 4056/86. Art 1.3 (a). op. cit.  
 
14 Antapassis, A.; Athanasiou, L. I. and Rosaeg, E. “Competition and Regulation in Shipping and Shipping Related 
Industries”. Boston: Martinus Nijhoff, 2009. p. 72. 
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form of contract…”): Is a fact that in tramp, ships are generally fixed by shipbrokers under the 

terms of the charter party (the contract) agreed by both parties15. This contract can be on time, 

voyage or tonnage basis with some variations. The cargo space can be filled by one single 

shipper or by more than one, depending on their needs and contractual terms. 

Lastly, the sailing characteristics (“…non-regularly scheduled or non-advertised sailings…): This 

element consists in two parts. The first one and the most problematic, the “non-regular 

scheduled… sailings”. It can be true when the vessel is performing a single voyage under a 

voyage-charter, or several voyages within a determined time under a time-charter, but what if 

the vessel is involved in a long-term CoA or tonnage agreement with regular shipments? Then, 

is it still falling under the Art. 1.3 (a)? 

I.e. on one hand, a shipowner signs a long term contract of affreightment with a large steel 

company. It is agreed to perform one voyage every two months between port A and port B. In 

this case, voyages and operations are prearranged, therefore these shipments may be 

considered to be pre-scheduled. Nevertheless, this term is too open to interpretation 

depending on how strictly one interprets it.16  

On the other hand, when volumes fall in a determined area of operation and increase in other, 

then the operator will be willing to secure some cargo in an area with higher cargo offer; then 

its “liner-like” nature becomes more a pure tramp operation because of market deviation 

unforeseen by the operator. 

The second part, the “non-advertised sailings” largely depends on the segment of the market. 

Although as presented in Fearnley’s Report, the consultants are not aware of any tramp 

shipping company advertising sailings neither on their website nor direct contact with 

customers.17 However there are certain market segments where operators may advertise their 

service network (main ports of call, frequency, sailing dates…) and they are, to certain point, 

                                                           
15 Svenning, S. B.; Avierinos, F.; Wareham, P.  EU Report COMP/2006/D2/002. “Legal and Economic Analysis of 
Tramp Maritime Services”. Oslo: Fearnley Consultants AS in association with Global Insight and Holman Fenwick & 
Willian, 2007. (Hereinafter Fearnley’s Report) 
 
16 Ibid. para. 48.  
 
17 Ibid. para. 46. 
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advertising schedules; therefore can be considered as “semi-liner” or “liner-like” operators. It is 

common in reefer, PCTC or OHBC operators among others. 

Even though the “semi-liner” behaviour of these market sectors (reefer, PCTC, OHBC) that 

operate in regular trading patterns, most of them accepts cargos from other ports under 

inducement, if the freight rates are worth the detour. In that case, as well as in full tramp 

services, freights are fully negotiated under offer and demand laws and not based on 

advertised schedules. 18 

It is said that the shipping industry has evolved, in the sense that nowadays, “the ship, is who 

goes to the cargo, not the cargo to the ship, as it used to”. 

1.2 The Latest Definition.  

Traditionally, within the tramp sector, two main market segments can be distinguished: dry 

bulk and liquid bulk.  

In the Trans-Atlantic Agreement the Commission distinguished a different category from liner 

and tramp transports; they called it “specialized transport” or “neo-bulk”, which the 

Commission defines as: 

 “…shipping operators who specialize in certain types of containerizable goods. Where a 

shipper has a large quantity of homogeneous containerizable goods to be carried on a 

regular basis and can put together the necessary quantities, it can be more economical to use 

specialized ships than to carry the goods by containers […] In this case, carriers conclude 

long-term contracts with one or a few large shippers and operate these specialized services 

regularly, but mainly on the basis of charter-parties or service contracts. “ 19 

The specialized shipping segment has a dual nature and it is positioned between bulk and liner 

shipping and often competes with both segments. In Figure 1 are shown the main 

characteristics of these three market segments, where “specialized shipping” shares features 

with the other two segments.  

                                                           
18 Fearnley’s Report. op. cit. p. VIII. para. 51. 
 
19 94/980/EC: Commission’s decision of 19 October 1994 relating to a proceeding pursuant to Article 85 of the EC 
Treaty (IV/34.446 – Trans-Atlantic Agreement. (Hereinafter TAA). para. 47-49 
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Pictures’ Source: Pacific Carriers Limited, BP plc. and Hapag-Lloyd AG respectively 

 

In the specialized segment, as well as in the bulk one, large volumes of cargo are shipped; in 

contrast, these shipments are non-homogeneous cargo, unlike bulk shipping where a ship is 

fully or partially loaded of a single and homogeneous commodity. In addition, specialized 

shipping usually trades under CoAs and may also negotiate individual shipments on the spot 

market. 

On the other hand, the liner-like behaviour of the specialized shipping becomes evident in the 

use of CoAs. As mentioned in the previous point, long term CoAs may result in a scheduled and 

pre-advised service. Likewise, due to characteristics of cargo, might be necessary certain speed 

(perishable goods) and reliability (just in time for car manufacturers). 

Even though having some differences between bulk and specialized shipping segments, 

Clarkson’s and Fearnley’s Reports remark that both cargo segments are included within the 

Figure 1. Main characteristics of the three shipping market segments. 

Bulk shipping

- Dry and liquid cargo i.e. grain,
coal, iron ore, crude, oil
products, etc.

- Non-regularly scheduled and
non-advertised sailings;

- Few transactions per year;

- Freely negociated prices.

Specialized Shipping

- Non homogeneous cargo i.e.
forest products, cars/trucks,
LNG, chemicals, etc.

- Purpose built ships;

- Often under long term COAs;

- Liner-like. Commonly pre-
scheduled and regular services.

Liner Shipping

- General cargo not enough to
fill a ship i.e. containerized carg,
loose cargo, platforms, pallets,
etc.

- Scheduled and regular
services;

- Published prices;

- Speed and reliability is
required.
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tramp shipping term. 20  The “neo-bulk” segment slightly differs from common tramp trades due 

to its “liner-like” nature; however, like in minor bulk trades, it is often linked to concentrated 

demand for large cargo shipments. 

Despite the fact that the TAA identifies the “specialized shipping” sector between the bulk and 

the liner ones, in the Regulation 1419/2006 the term “tramp services” does not appear. It 

seems the Commission has no interest to provide any further definition and still considers valid 

the former definition of “tramp services” provided in Regulation 4056/86, art. 1.3 (a), but with 

any difference to other transport sectors regarding EU Competition Rules. 

                                                           
20 Clarksons Research Services Limited. “The Tramp Shipping Market”. London: March 2015. para. 11. (Hereinafter 
Clarksons’ Report); and Fearnley’s Report. op. cit. para. 58. 
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Chapter Two. Main Features of Tramp 

Shipping 

It is well accepted that tramp shipping is a highly competitive market; this competitiveness is 

assumed in the definition of tramp on the Regulation 4056/86, art. 1.3(a) “the freight rates are 

freely negotiated case by case in accordance with the conditions of supply and demand”. Some 

experts support that the competitiveness is deemed to be an idiosyncrasy of tramp shipping.21 

There are also some tramp services where freight rates are established based on an overall 

service agreement between operators and shippers; therefore they are not “freely 

negotiated”22, although there is a number of key features common in every single tramp 

segment. These are identified by Clarkson and Fearnley on their respective reports on tramp 

market. These characteristics are: 23 

 Globally competitive markets 

 Close to perfect competition model 

 Different sub-market segments in response to customer needs 

 Competition between sub-markets for cargo 

 Volatile and unpredictable demand 

 Many small entrepreneurial shipping companies 

 Global ship trading patterns including cross trades 

                                                           
21 Antapassis, A. et. al. op. cit. p. 73; Blanco, L. O. “Shipping Conference under EC Antitrust Law, Criticism of a Legal 
Paradox”. 2007. p. 171; Ersboll, N.S. “The European Commission's Enforcement Powers: An Analysis of the 
Exclusion of Tramp Vessel Services from Regulation 4056/86 and Regulation 1/2003”. pp. 381-382. 
 
22 Ruttley, P. “International Shipping and EEC Competition Law”. European Competition Law Review 5, 1991. pp. 8-
9. 
 
23 Clarksons’ Report. op. cit. p. 3 
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 Ease of entry and exit 

 Very Cost effective 

 Responsiveness to development of market and customer’s needs24 

Despite the different characteristics according to the different products transported, these are 

common characteristics found in all tramp shipping markets, and these also distinguish tramp 

from liner shipping markets. In addition, the following characteristics of tramp shipping shall be 

also considered when determining the Relevant Market further in the work, which is defined in 

the Chapter Six. 

2.1 Globally Competitive Markets 

Certainly, shipping trade has had a key role in globalisation. Ships are capable to sail all over the 

world, establishing well defined trade routes where the market is. These routes are 

substitutable as vessels are deployed where the demand is provided that the time required to 

deploy the vessel and freight rates make this operation feasible. 

If the vessel proves her seaworthiness, having all the Class certificates in force and without 

remarks, she should not have too many legal issues to move around the world to make any 

business; if and when the vessel complies with the minimum IMO requirements or double hull 

requirements for tankers in community waters among others25. An exception is cabotage port  

trades, where countries reserve these trades to national flagged ships employing national 

crews; these trades could still be competitive, but not “globally competitive”, even if the 

abovementioned requirements are met.26 

There is a high degree of interchangeability between ships and cargo types.27 I.e. unitised paper 

products can be carried in OHBC as well as in Ro-Ro vessels, forest products can be transported 

                                                           
24 Fearnley’s Report. op. cit. p. 14. para. 59 
 
25 Regulation (EC) No 417/2002 of the European Parliament and of the Council of 18 February 2002 on the 
accelerated phasing-in of double hull or equivalent design requirements for single hull oil tankers and repealing 
Council Regulation (EC) No 2978/94. 
 
26 Fearnley’s Report. op. cit. p. 15. para. 65. 
 
27 Hoffmann - La Roche v Commission. Case 85/76. 1979.  ECR-461. para. 28. 
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either in conventional dry bulk carriers or OHBC, and dry bulk carriers are capable in most cases 

of carrying all types of commodities.28 When changing for instance, from dirty petroleum 

products to clean petroleum products, it is required to perform a cleaning, for example by 

means of crude oil washing procedure (COW)29; depending on the level of dirtiness of the 

former product, a deeper or lighter cleaning will be required or even a history of carrying up to 

three clean products before the vessel can carry a “very clean” one.30 Depending on the 

products it may be unviable to change to another product, for example a chemical tanker can 

carry oil but not the opposite. 

There also exists substitutability between ship sizes. While small vessels are more flexible 

because they can reach small ports with draft restrictions and little demand, or enable regular 

shipments for just-in-time delivery, larger vessels offer more competitive rates but also require 

storage facilities and ports with deep draughts and are subject to geographical limitations like 

canals and straits.31 

Despite the economies of scale of larger ships, depending on the rates, it can be feasible for 

some shippers to split their cargoes into smaller ones and carry them in smaller ships rather 

than filling a single ship with the whole consignment. 

2.2 Close to Perfect Competition Model 

It is generally assumed that the tramp market is under the perfect competition model. It means 

that in the market where tramp shipping services are performed, there are numerous 

producers and consumers and, therefore, individually none of them has significant power to 

                                                           
28 Fearnley’s Report. op. cit. p. 303. para. 1340 
 
29 This method uses the oil cargo itself to clean the tanks. The oil is sprayed directly to tanks walls with pressure, 
dissolving the sediments stuck to the tank’s bulkheads, converting them to useful cargo which can be pumped out 
to onshore tanks. 
 
30 Commission Decision of 14/01/2009 declaring a concentration to be compatible with the common market.  
(Case No COMP/M.5346 APMM/BRØSTROM) according to Council Regulation (EEC) No 139/2004. p. 4. para. 16 
 
31 Ibid. p. 6. para. 30 
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influence the market.32 In order to consider a “perfectly competitive” market, this must fulfil 

the following requirements: atomicity, homogeneity, transparent and complete information.33 

In Fearnley’s Report it is noted that Tramp market can still outcompete, without being perfectly 

competitive and the failure in fulfilling one of the following requirements does not mean an 

uncompetitive market.34 

2.2.1 Atomicity 

Buyers and sellers are so numerous that no one has enough power to change the prices in the 

market. It is said that in a “perfectly competitive” market, buyers and sellers are both “price 

takers” because they must accept the prices determined by the market. At market prices, 

buyers can buy as much as they want, and sellers can sell as much as they want too.35 

2.2.2 Homogeneous Product 

In a “perfectly competitive” market, all offered and demanded products and services must be 

exactly the same36. It means that these products and services are substitutable. Every seller has 

a limited power in the prices set by the other sellers; then a seller has no reason to lower his 

prices and, if the seller rises his prices, the buyers will turn to other sellers. 

In the Tramp market ships of similar type and size can offer similar services. However, there 

may be differentiation in prices due to i.e. economies of scale, ship’s age, flag and class among 

others. 

                                                           
32 Mankiw, G. N. “Principios de Economía”. Quinta Edición. Mexico, D.F.: Cengage Learning Editores, 2009. p. 66. 
 
33 Fearnley’s Report. op. cit. p. 17. para. 74. 
 
34 Ibid. p. 16, para. 67 
 
35 Principios de Economía. op. cit. p. 66. 
 
36 Ibid. 
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Nevertheless age is not a major factor when determining prices, charterers tend to aim to 

newest and highest class ships. Despite older ships tend to earn the same as newer ships, these 

have higher running costs and are less efficient.37 

The main offered products are ships, or in any case, sea transport; there is not much 

differentiation between ships or owners, especially in the bulkcarrier segment. As mentioned 

previously, in some tramp segment, there is substitutability between ship types; for instance, 

both OHBC and Ro-Ro carriers can transport forest products. 

2.2.3 Information Transparency 

Tramp shipping market information is largely open to every owner and charterer. There is a 

built worldwide network of brokers that publish daily and monthly reports, assessing how the 

market is behaving and where it is bearing. Besides shipbrokers, there is the Baltic Exchange,38 

which collects information and reports daily market assessments, covering over 65 routes for 

tankers, bulk carriers and gas carriers and makes indexes i.e. Baltic Exchange Dry Index, the 

Clean Tanker Index or the Liquid Petroleum Gas Index among others. Likewise, some large ship 

broking companies have departments dedicated to collect data, report and publish it. In 

contrast, the specialized tramp shipping market is not as open as the bulk one, since there are 

less operators involved and therefore less transactions performed. For the success of a tramp 

shipping company, information is the most precious element. 

2.3 Different sub-market segments in response to customer needs 

Since tramp ships are used to “the transport of goods in bulk or in break bulk in a vessel 

chartered wholly or partly to one or more shippers”, they are adaptable enough to meet 

demand requirements. These requirements are constantly changing and expanding. 

New customer needs appear every time, hence new types of ships are required to meet them. 

Ships are also evolving i.e. from Ro/Ro ships to Pure Car Carriers or Pure Car and Truck Carriers. 

                                                           
37 Fearnley’s Report. op. cit. p. 19. para. 83.  
 
38  It is the world's only independent source of maritime market information for the trading and settlement of 
physical and derivative shipping contracts. See: www.balticexchange.com 

http://www.balticexchange.com/
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In addition, from conventional ship types, larger and more efficient vessels are being built so 

that it is possible to achieve lower costs of transportation per unit of cargo. 

2.4 Competition between sub-markets for cargo 

As formerly mentioned there is a considerable degree of substitutability between ship and 

cargo types. This substitutability allows carriers to change from one to another commodity 

trade e.g. reefer ships can be used to carry cars on their “backhaul” route.39 However it is not 

that evident in oil trades; while it is easy to use a tanker from clean petroleum products to a 

dirty petroleum products trade, it is not the other way around. 

The size of vessels is also an important factor that charterers tend to focus on in order to 

maximize earnings. Depending on the freight rates and the alternatives on the market or the 

characteristics of the loading and discharge ports, a charterer may opt for split large parcels of 

cargo into smaller ones and then ship them on smaller ships; moreover smaller ships have 

higher flexibility and can reduce ballast time increasing earning days.40 

The competition between sub-markets for cargo is obvious since different types of ships 

compete for the same type of cargo, or when the ship adjustment could be done at negligible 

cost and in a short span of time. Bulk carriers can shift between grain and ore transportation 

within one-day cleaning process41. Multi-purpose and Ro-ro ships compete for breakbulk cargo 

and project and oversized cargo. Ro-ro ships and PCTC compete for non-vehicle cargoes or 

chemical carriers and petroleum product tankers can compete for clean petroleum products.42 

A research made by Fearnleys in 2003 into cargo interchangeability showed that less than 15% 

of the 1,924 dry bulk vessels trading in that year, carried only one commodity type,                        

while 54% of the fleet carried three or more commodities.43 

                                                           
39 Fearnley’s Report. op. cit. p. 20. para. 93. 
 
40 Ibid. p. 21. para. 94. 
 
41 European Community Shipowners' Associations. “Guidelines on The Application of Article 81 EC to Maritime 
Transport Services”. 2007. p. 9. 
 
42 Fearnley’s Report. op. cit. p. 21. para. 97. 
 
43 Ibid. p. 21. para. 98. 
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2.5 Volatile and unpredictable demand 

The need of sea transportation is directly linked to global economy and the cargo flow driven by 

the law of supply and demand. However, rates in the spot shipping market are very volatile. 

These spot rates are prices agreed for maritime expeditions that are about to commence; 

buyers and sellers will bear these prices in mind when signing a contract or forecasting future 

spot rates.44  

There are uncountable factors that alters transport demand and this is very volatile for several 

reasons. The main factors are the world economy cycle and future prospects for maritime 

transportation. 

Depending on the type of commodity and its quality, rates can vary. For example in energy 

commodities, the price is related to a reference quality (Dubai, Brent, WTI… for crude oil) or 

according to a particular feature (calorific value or sulphur content for coal). Commodities can 

also switch hand when are being shipped to its final destination. 

Apart from scarcity of vessels due to geographical movements or the type of commodity 

transported, freight rates can fluctuate due to numerous reasons, some of them are 

predictable like seasonality but others are unpredictable like climate, weather, natural disasters 

or wars; they are so called Random Shocks.45 

Some commodities like agricultural products such as wheat or corn have seasonal production, 

therefore there is a seasonality in its production, making it an even more volatile market. This 

seasonality is caused by harvest periods. In the Northern hemisphere the season goes from the 

fourth to the first quarter of the year and in the Southern hemisphere, from the second to the 

third.  

Not only seasonality appears in grain markets but also in the world oil demand. The Figure 2 

shows that the world oil demand is also seasonal. Oil demand is lower during the first and 

                                                           
44 Ibid, p. 22, para. 101. 
 
45 Stopford, M. “Maritime Economics”. Third Edition. Abingdon: Routledge, 2009. p. 147. 
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second quarters, reaching its higher level in the fourth quarter each year during the Boreal 

Winter. 

Figure 2. World Oil Demand Quarterly. 

 

Source: IEA. www.iea.org/oilmarketreport 

This seasonal commodities are much more volatile, therefore have a huge impact on the spot 

market, in which shippers have to rely on, in order to meet their tonnage requirements.46 

Nevertheless in other trades like iron or coal, transport needs are covered by long-term 

contracts to face demand requirements, thus there is less speculation on ship’s “asset play”. 

Weather and climatic changes have also enormous impact in all parts of the world. Monsoon, 

Typhoon or Hurricane Seasons in different parts of the world affect sea trade. During winter 

periods some ports may be unreachable due to ice like the freezing of the Great Lakes hence a 

reduction on the demand of tonnage. On the other hand, seasonal changes can increase the 

demand; oil demand for heating gets increased during winter. 

These factors may induce rapidly changes in the trading patterns and therefore impact market 

equilibrium, generating a shortage of tonnage in one area and a surplus in another. This 

imbalance can have a quick impact in spot rates, but for a short period of time until market gets 

adjusted again. 

                                                           
46 Ibid. p. 144. 
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A point worth noting is that seasonal changes in freight rates are more noticeable during freight 

market expansion, and less pronounced during recession periods. This is because the stock of 

fleet is fully utilised and any random event causing a growth in the demand will immediately 

produce a surge in the freight rates. Whereas during markets expansion, demand is inelastic, 

when in recession there is unused tonnage and any seasonal variation in demand can be 

absorbed by the surplus of ships, therefore it has a moderate impact on freight rates.47 

Something similar happens when it comes to vessel sizes. As previously mentioned, larger 

vessels are less flexible, thereby they are subject to higher volatilities. Whereas Handysize 

vessels are more flexible and can be employed in additional and much varied trades48; hence, 

they are less influenced by external factors and their rates are less unstable. 

The Figure 3 below shows a comparison on the fluctuation of the Dow Jones Industrial Average 

Index (DJIA) and the Baltic Dry Index (BDI) from September 2014 to August 2015. It suggests, 

among other things, how volatile spot rates are. 

Figure 3. Comparison between the Dow Jones Industrial Average Index and the Baltic Dry Index. 

                                                           
47 Alizadeh, A. H. and Nomikos, N. K. “Chapter 11: An Overview of the Dry Bulk Shipping Industry”. In: Grammenos, 
C. Th. ed. “The Handbook of Maritime Economics and Business”. Second Edition. London: Lloyd’s List, 2010. pp. 
370-371. 
 
48 Kavussanos, M.G.: “Comparisons of volatility in the dry-cargo ship sector: Spot versus time charters and small 
versus larger vessels”. Journal of Transport Economics and Policy, 1996. p. 81. 

 

Source: Bloomberg Markets 
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While, until August 2015, the DJIA had a year return of 7,81% and its maximum difference 

during that year between troughs and peaks was 13,602%, the BDI year return was 51,14% and 

the highest difference between troughs and peaks was 65,701%. There is an evident difference 

between these two markets. 

It is fitting to point out the fact that the Baltic Dry Index is priced based on the assessment of 24 

different dry bulk routes, if they are individually evaluated, these may be even more volatile. 

2.6 Many Entrepreneurial Companies 

Both, liner and tramp industries have their own characteristic organizational structures. On the 

one hand, liner companies usually have larger and more complex structures and are reliant on 

agency networks all over the world to develop their business and manage their fleets. On the 

other hand, within the tramp sector, companies are much smaller, frequently owning a single 

or only few vessels and operate in small offices with few employees.49 

The Table 1 shows the world cargo fleet by company size. Up to February 2015, there were 

14,122 companies operating 53,101 cargo-carrying vessels. That means an average of 4 ships 

each company. It is noticeable that only 48 companies own 100 or more ships; and about 8.4% 

of all those companies own 50 or more vessels whilst 82.4% of them own up to 4 vessels.  

                                                           
49 Stopford, M. op. cit. p. 85. 

     Table 1. Cargo Fleet by Company Size. 

 

Source: Clarksons Research Services, 2015. 
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Even though these numbers include bulk, specialised and liner trades, they corroborate how 

fragmented the ship-owning market is in all that trades. In Clarksons’ Report is detailed an 

analysis of 24,000 Dry Cargo fixtures in which the highest market share of any owner was 1.3% 

and only 25 owners had a market stake over 0.5%.50 

The Table 2 as follows, shows the fleet ownership profile in different tramp shipping sectors. 

Tramp sector is characterized by having many small companies, often owning different types 

and sizes of vessels. 

Table 2. Tramp Fleet Ownership Profile. 

 

Table made out of different data from Clarksons’ Tramp Report 2015. 

Despite de fact that the LNG and Crude Oil sectors are the ones in which companies tend to 

own more vessels, at least the 53% own up to 4 vessels. It means that even in the more 

concentrated sectors, there are also many small companies owning few ships; while an average 

of 82% of the companies within all segments own less than 5 vessels. 

                                                           
50 Ibid. p. 6. Para. 18. 
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2.7 Global Trade Patterns 

Around 90% of global trade is carried by the international shipping industry.51 In addition, over 

70% of the trade in terms of volume is transported in bulk by tramp shipping services 

worldwide.52 As previously mentioned, one of the tramp shipping main features is not 

operating under a pre-established schedule. Despite that, it is determined by global trade 

patterns. This patterns are mainly influenced by the top 40 major trading countries, which 

account for 89% of world seaborne trade. Differences in manufacturing costs, differences in 

natural resources and temporary imbalances between local and overseas products are the 

fundamental reasons for trade.53 

Global trade relies on world economic development which is undergoing through a 

fragmentation of production processes and higher participation of emerging economies into 

the global market. It produces a more efficient allocation of resources that allows economies of 

scale and leads to country specialisation aiming to improve productivity. It also causes a shifting 

of the geographical centre of trade towards these emerging countries and an increase on 

demand of raw and construction materials, mainly shipped in tramp basis. 54 

In the Figure 4, below, is shown the share that each commodity type has within the 

international maritime trade. As can be observed, containerized trade accounts for only 15% of 

seaborne trade. Since tramp shipping industry covers transport services for many different 

types of commodities, trade patterns change depending on them. A brief description of main 

trading patterns within tramp sector is given in the following lines. 

 

                                                           
51 International Chamber of Shipping: Shipping Facts. See: www.ics-shipping.org/shipping-facts/shipping-facts 
 
52 Clarksons’ Report. p. 12. 
 
53 Stopford, M. op. cit. p. 389-394. 
  
54 Ohansson, Å and Olaberría, E. ”Global Trade and Specialisation Patterns Over The Next 50 Years”.  OECD 
Economic Policy Paper. No 10. July 2014. p. 8. 
Paper available at: www.oecd.org/economy/Trade-and-specialisation-patterns-for-the-next-fifty-years.pdf 
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Figure 4. Structure of international seaborne trade, 2014.

 

Source: UNCTAD secretariat “REVIEW OF MARITIME TRANSPORT 2015”, based on Clarksons Research, Seaborne 

Trade Monitor, 2(5), May 2015. 

2.7.1 Dry Bulk Trade Patterns55 

 Grains: This market include wheat, corn and rice. Grain trade is global, though the 

United States, Brazil and Argentina are the major grain exporter, China is gathering pace 

due to its exports to South Korea. The largest trading routes are from the United States 

to Japan, Mexico, Egypt and to Taiwan; and from China to South Korea. However, these 

commodities are subject to seasonality and their trade patterns can change from one 

year to another. 

 Coal: Being the largest traded commodity in volume terms, it does not stop growing on 

account of Chinese coal demand. Australia is the largest coal exporter; its main 

customers are Japan, South Korea and India. Despite being one of the largest importer, 

China is also a large exporter, especially to South Korea and Japan. The trade of coal 

from Colombia to the United States is significant too.  

                                                           
55 Fearnley’s Report. op. cit. pp. 99-127. para. 445-543 
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 Ores: Main ores imports (including copper, bauxite, alumina and zinc) are influenced by 

Asia, being the main exporters Australia, Brazil, Chile and India. The main routes for ore 

shipments are from Australia to China, Japan and South Korea; from Brazil to China; and 

from India to China. 

 Steel and Iron Ore: While semi-finished steel products are transported in general cargo 

and container vessels, less-finished steel products and iron are usually transported in 

bulk carriers. Asia is the largest steel and iron trader, leading both imports and exports; 

being the largest routes from Japan to South Korea and China; from Brazil to the United 

States; from Taiwan to China; and from China to South Korea. 

 Oil Seeds and Soy Beans: Due to Chinese economic growth, its imports have increased. 

The largest trading routes are from the United States to China and Japan; from Brazil to 

China and Netherlands; and from Argentina to China. 

 Cement: Its price is normally different in each country, therefore the trade routes are 

shaped by the raw price of the commodity and the transportation cost. Contrary to 

Europe, that it is not expected to increase cement imports, Asia will do so, since cement 

is essential for new construction. Yet, recent statistics indicate that China, the Asian 

largest economy, is slowing down its growth rate. The largest trading routes of cement 

changed in the last years, when the United States and Europe were the largest cement 

importers. Nowadays, imports are shifting towards Asia and West Africa. There are no 

clear trade routes in the cement trade, being its trade patterns the price fluctuation and 

the demand for cement in a specific region and the costs of transport from different 

areas.56 

2.7.2 Liquid Bulk Trade Patterns 

 Clean Petroleum Products: This section includes gasoline. Despite being a rather volatile 

market, the main trading routes are from the United States to Mexico; from Canada to 

the United States; and from Venezuela to the United States.57 

                                                           
56 According to conversations maintained with Mr. Paco Castañer, General Manager of Autochartering S.A. For 
more information see: www.autochartering.com 
 
57 Fearnley’s Report. op. cit. p. 69. para. 331. 
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 Crude Oil: China overtook the United States regarding oil import, becoming the major oil 

importer, followed by the United States and Japan.58 Crude oil routes are very stable 

and the largest ones are from the Persian Gulf to China; from Western Africa to the 

United States; from Persian Gulf to Japan; from Venezuela to the United States; and 

from Mexico to United States.59 

 Gas and Diesel Oil: Regarding these commodities, their shipments are fairly stable 

during time and the largest routes are from Netherlands to Germany and Belgium; from 

Canada to the United States; from Russia to France; and from Venezuela to the United 

States. 

 LNG: The top seaborne LNG importing countries are Japan, Taiwan and South Korea by 

reason of neither having domestic production nor pipeline import capacity, being Qatar 

the largest exporter. The largest trading routes of Liquefied Natural Gas are from 

Persian Gulf, especially from Qatar to Japan, South Korea, Taiwan and India; from 

Australia to Japan; and from Malaysia to Japan.60 

 LPG: About 25% of LPG demand requires sea transportation, since the most part of 

propane is transported through pipelines.61 Again, the larger importing country is Japan, 

South Korea and China. The main trading routes are from Persian Gulf to Japan, China 

and South Korea; from Indonesia to Japan; and from Algeria to Turkey. 

 Organic Chemicals: The main trade for chemicals is between Asian countries. The largest 

trading routes are from South Korea to China; from Japan to China and South Korea; 

from Taiwan to China; and from United States to South Korea.62 

                                                           
58 Gronholt-Pedersen, J. and Gloystein. China becomes world's top crude buyer despite economy stuttering. 
Reuters. [online]. Available at: 
 www.reuters.com/article/2015/05/11/china-crude-imports-idUSL4N0XW1TO20150511 [Accessed 17 May 2015] 
 
59 Fearnley’s Report. op. cit. p. 76. para. 360. 
 
60 TOTAL. World LNG Report. News, views and knowledge on gas – worldwide. [online] Oslo: Statoil ASA, pp. 11-12. 
Available at: www.igu.org/sites/default/files/node-page-field_file/IGU%20-%20World%20LNG%20Report%20-
%202014%20Edition.pdf [Accessed 14 Aug. 2015] 
 
61 Fearnley’s Report. op. cit. p. 87 Para. 402. 
 
62 Ibid. p. 96. Para. 430. 

http://www.reuters.com/article/2015/05/11/china-crude-imports-idUSL4N0XW1TO20150511
http://www.igu.org/sites/default/files/node-page-field_file/IGU%20-%20World%20LNG%20Report%20-%202014%20Edition.pdf
http://www.igu.org/sites/default/files/node-page-field_file/IGU%20-%20World%20LNG%20Report%20-%202014%20Edition.pdf
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2.7.3 Neo-bulk Trade Patterns63 

 Refrigerated fruit and vegetables: Latin America rules fruit and vegetable exports. The 

largest traffics are from Central America to the United States; from China to Japan; from 

Chile to the United States; and from Colombia to the United States. An important aspect 

of this trade is that it is very vulnerable to weather conditions which can seriously 

impact production.  

 Pulp: China is the pulp largest consumer and dominates imports too. The main trade 

routes are from Scandinavia to Northwest Europe and the Mediterranean; from 

Indonesia to China; from Brazil to China and the United States; from Russia to China; 

and from Canada to China. 

 Motor vehicles: Within the motor vehicles sector, the main dominant exporting 

countries are Japan, South Korea and Germany. The most important routes are from 

Japan to the United States, Australia and Saudi Arabia; from Germany to the United 

States; and from South Korea to the United States. 

 Metal Products: The largest trading routes regarding metal products are from China to 

Malaysia, the United States and Mexico; from Taiwan to Malaysia; and from Malaysia to 

Taiwan. 

 Steel: Despite most steel products fit in 40’ Containers, a large part of them also are 

shipped as neo-bulk. The largest routes for these products as neo-bulk are from Japan to 

China and South Korea; from Brazil to the United States; from Taiwan to China; and 

from Russia to China.  Likewise to cement, the trade routes may change depending on 

the demand and the cost of transport from the alternative source. 

 

Despite the fact that the services performed within the tramp shipping sector do not rely on 

pre-scheduled routes, it is evident that some stable trade patterns are existing; these are 

translated in defined seaborne routes for specific commodity trades. 

The tramp shipping sector is strongly dependant on trade patterns and the relation between 

suppliers and customers. The geographical movement of ships, the variation of prices and the 

                                                           
63 Ibid. pp. 141-174. para. 593-710 
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development of the business over time are proofs that tramp sector is exposed to trade 

variations. However, it is not clear whether an increase of transport prices may result in a 

switch of cargo flow; and the supply side cannot by definition act without taking into account 

the possible reaction of the demand.64 

2.8 Easy of Entry and Exit 

Like in most markets, in the tramp shipping there are some barriers for newcomers to the 

market. The main hindrances are related to capital, timing, management and technological 

expertise, however newcomers may see how these barriers are relieved by means of very 

competitive market conditions. 

That shipping business is a capital intensive industry is a fact, and lack of capital may be the first 

barrier a new player can find when entering into tramp sector. Despite buying a vessel in the 

second hand market cost several million USD, there are several financial institutions disposed 

to finance new players willing to enter the market. Even though a newcomer has no track 

record of expertise in shipping management, finance for vessels may be obtained from 

commercial and investment banks, export credit agencies, private equity houses or private 

lessors, being some warranty the only requirement. Despite a certain amount of capital is 

required, around 60-80% of the investment is financed by, for instance, commercial shipping 

bank that will lend money against a mortgage on a ship. Thus an active financing market 

mitigates part of the capital barriers to enter in the tramp market. 65 

On the other hand, what determines the scale of the operation is the level of service one aims 

to provide. The initial investment in order to compete with larger operators is too high, given 

that a large number of vessels would be required apart from a network of customers with 

enough cargo supply or IT systems; on the contrary, a single shipowner may opt for putting 

their vessels in a pool and forming part of a larger organization, securing a steady income and 

                                                           
64 Athanassiou, L. I. op. cit. p. 79. 
 
65 Fearnley’s Report. op. cit. p. 27. para. 121. 
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reaching larger number of customers. Therefore, entering a pool may be another alternative to 

reduce barriers to entry.66 

Ordering a shipyard to build a vessel is a time consuming process and it may take several years. 

Alternatively there is a second hand market, being more or less active depending on the sector. 

Buying a ship from the second hand market is the easiest option to a newcomer to enter the 

market immediately. Charter-in a vessel (e.g. agreeing a bareboat charter or long-time charter) 

may be also a way to overcome time barriers, since the owner puts the vessel immediately 

under charterer’s control. 

Tramping companies normally have simpler organizations than liner ones. It is because tramp 

ships are usually chartered as a whole for a defined voyage or for certain time, allowing that 

companies to operate with only few departments and not many personnel. In contrast to liner 

companies which need large number of staff and there is an unavoidable emphasis on the 

management of many departments dealing with operations, marketing, sales, customers, and 

documentation or legal issues. In tramp shipping sector, small companies are not that 

interested in income resulting from operating ships but in potential earnings generated from 

buying and selling ships at the right moment.67 

Management barriers may be mitigated by the way tramp market operates, mainly through 

multiple intermediaries like ship managers or brokers68, hence a newcomer without any 

expertise in the business may do well in the market outsourcing the management from a third 

party ship management company, meanwhile shipbrokers find cargo for the vessel. These 

companies have established crew offices to secure steady outcome of seamen and have that 

know-how to operate in the market.  

As mentioned before, to become a major player in the tramp shipping market, not only a large 

fleet is required but also a productive organisation, IT systems, human resources, customer 

                                                           
66 Ibid. p. 28. para. 124. 
 
67 Stopford, M. op. cit. p. 86. Box 2.1. 
 
68 Athanassiou, L. I. op. cit. p. 77. 
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relations and appropriate cargo coverage. But these are not necessary when an investor acts as 

a tonnage provider to large shipping companies. 69 

Finally, technological barriers are generally equal to anybody wanting to enter to the market. 

Production technologies in this case are ships; as long as an individual can prove its capability to 

keep the contract, shipyards are willing to offer any type of ship within their capabilities and 

knowledge. However, some specific ship designs are owned by shipbuilders or designers and 

these cannot be replicate without proper approval.70 

In general terms, tramp shipping have not many barriers to entry, and exit barriers are 

practically inexistent. As long as a contract is duly finished, a shipowner is not obliged to 

perform any other operation and can decide to sell the ship or charter her out on long time 

basis. 

Despite the fact that tramp shipping has few impediments to entry and there are lots of sources 

available, it is worth mentioning that some sectors within the business are characterized by 

having a close and strong competition. The chemical tanker business is one of them, in which 

few companies dominate the market. Firstly, chemical tankers are highly specialized vessels 

thus they are very expensive, furthermore the second hand market is very limited due to the 

small existing fleet. The only option for a newcomer wanting to compete with major players is 

resort to newbuilding market, but currently, there are few yards capable to build these ships, 

making building capacity also very limited.71 Not only can be relatively easy to entry to the 

tramp market but it also can be very hard in some submarkets such as the chemical tanker one. 

In the end, choosing the right type of ship, the timing of the investment and the chartering 

decisions is what determines the long-term survival of a company.72  

                                                           
69 Fearnley’s Report. op. cit. p. 28. para. 128. 
 
70 Ibid. p. 29. para. 133. 
 
71 Stene, T. “SNF REPORT NO 07/00. Entry Barriers and Concentration in Chemicals Shipping”. Strategic behaviour in 
some selected shipping segments. Bergen: SIØS - Centre for International Economics and Shipping, 2000. p.28 
 
72 Harlaftis, G. and Theotokas, I. Chapter 1: Maritime Business during the Twentieth Century: Continuity and 
Change. In: Grammenos, C. Th. ed. “The Handbook of Maritime Economics and Business”. Second Edition. London: 
Lloyd’s List, 2010. p. 72. 
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In conclusion, enter the tramp market is relatively easy, few barriers exist but most of them are 

generally easy to overcome. However, in some market segments, mainly in specialised bulk 

shipping segments like LPG, LNG or chemical carriers still require a substantial amount of know-

how and experience to entry into. 

2.9 Cost Efectiveness 

One of the greatest features of seaborne transport is the low freight rates it offers. Though 

freight rates are quite volatile in some segments of the market, in general terms maritime 

transport has been capable of reducing the ratio between freight costs and value of the 

transported products, so that it is not a major issue in deciding where to market the goods.73 

Shipping business has been very successful in maintaining rates over the years in comparison 

with the prices of the shipped goods, which in contrast, have increased by 10 or 20. Maintaining 

these rates has been possible, thanks to the economies of scale, better port facilities and 

handling equipment, technological developments and the use of flags of convenience.74 

Economies of scale allow to increase vessel size and proportionally decrease transport costs per 

ton. An example of these economies of scale achievement is that a Capesize can more than 

halve the transport costs of a Handysize bulk carrier.75 Likewise, the running cost per 

deadweight ton of a bulk carrier of 170,000 dwt is around one third of the cost of a 30,000 

ship.76 However, diseconomies of scale also appear, that is the main reason why shipowners do 

not order larger ships. Moreover, scale economies go in hand with an increase of the fleet, so a 

larger fleet reduce ballast legs and allows a better positioning of vessels. 

2.10 Responsiveness to development of market and shipper’s needs 

The main product that are selling shipping companies is transport, and their buyers are 

primarily shippers and cargo owners. An increasing need for moving commodities worldwide 

                                                           
73 Fearnley’s Report. op. cit. p. 30. para. 137; and Stopford, M. op. cit. p. 73. 
 
74 Stopford, M. op. cit. p. 74. 
 
75 Ibid. p. 78. Figure 2.8. 
 
76 Fearnley’s Report. p. 30. Paragraph 140. 
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has led shippers to demand for larger capacity of transport, and consequently bigger ships. Not 

only bigger but also more specialized means of transport are required to meet buyer’s demand. 

Tramp shipping has been responding to that needs in various ways. 

During post-War periods for example, the economy grew fast and consequently the need for 

raw materials by construction and heavy industries increased; at the same time, new trades 

took advantage of favourable international conditions77 (e.g. flags of convenience). Shipping 

industry had to adapt to new transport requirements and it led to the building of larger ships, 

taking advantage of economies of scale and supporting the cost-effectiveness feature of the 

industry. In the same way, during the 60s, Japan became the largest car exporter, resulting in 

the development of the firsts car carriers. Those ships were not more that common bulk 

carriers fitted with ramps and decks to stow cars. In the early 70s those ships evolved to pure 

car carriers (PCC) that were specially designed to transport cars, maximising the number of 

decks. This diminished their flexibility when bigger cars and vans were demanded, hence the 

evolution towards pure car and truck carriers (PCTC) equipped with hoistable decks and 

different heights between fixed decks to fit almost any kind of vehicles.78 

Another example of the responsiveness of the industry to the shipper’s needs is the 

development of open hatch bulk carriers (OHBCs). During the 60s, the exports of forest 

products, pulp and paper from Canada increased enormously, but careful and efficient handling 

equipment were needed to handle such a sensitive products. As a result, box-shaped bulk 

carriers with wide hatch-openings were developed. This features allow to load the cargo 

directly on the hold without needing horizontal movements that may damage the cargo and 

consumes time.79 

There are different categories of customers with different needs regarding the type and level of 

service wanted, making an obvious product differentiation. The service is delivered by shipping 

                                                           
77 Athanassiou, L. I. op. cit. p. 79. 
 
78 Fearnley’s Report. p. 31. para. 144-145. 
 
79 Ibid. p. 31. para. 146. 
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companies according to the price, speed, time, reliability and security desired by customers80; 

depending on these factors, rates will vary. As a matter of fact, within the tramp sector, part of 

these customers are large multinational companies with substantial buying power. According to 

that, tramping companies must be ready to face their requirements to stay afloat in the 

market, and these needs are supplied through the specialization of the industry.81 

 

 

                                                           
80 Stopford, M. op. cit. p. 60-61. 
 
81 Athanassiou, L. I. op. cit. p. 80. 
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Chapter Three. Tramp Market Segments 

Tramp shipping market is often subdivided according to the type of cargo shipped. Generally, 

two main sub-sectors were distinguished: the liquid cargo and dry cargo. Latterly, and due to 

the specialization needs of the sector, a third sub-sector has appeared: the neo-bulk.82 

Bulk commodities are those that are shipped into cargo holds loose, in bulk. What makes 

feasible to ship commodities in bulk are mainly the volume, the cargo cost, the handling 

equipment and the regularity of trade flow. There must be volume of cargo enough to fill a ship 

or otherwise a hold. Granular or liquid cargo that can flow is prone to be shipped in bulk. Low-

value cargoes can be stored in large quantity, hence larger parcels can be shipped. Finally, bulk 

handling systems are benefited from regularity of large volume shipments. 

As aforementioned, despite interchangeability is one of the main features in tramping, each 

tramp market segment has their particular types of ships in accordance to the nature of the 

commodity to be shipped. However there are also specific ships such the OBO carriers83 that 

are expressly designed to transport both, liquid and dry bulks. Though it seemed a good idea in 

the 70s, nowadays the demand for this ships has fallen because of their high operation, 

maintaining costs and their difficulty to clean the tanks when switching cargoes.84 Currently, 

combined operators have switched to the carriage of a single liquid or dry commodity. 

 

 

                                                           
82 Fearnley’s Report. p. 2. para. 17. 
 
83 Oil-Bulk-Ore carriers are vessels designed to carry both dry bulk and crude oil. This kind of ship may triangulate 
between different cargoes and therefore reduce ballast times. 
 
84 Stopford, M. op. cit. p. 603. 
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The main types of ship and their general features are described below: 

3.1 Dry Bulk 

The dry bulk carriers are marketed by their size in four segments: Handysize, Handymax, 

Panamax and Capesize. All four sizes can transport all kinds of dry bulk commodities. The main 

transported commodities are iron and manganese ore, coal, bauxite, petcoke, cement, scrap, 

grain, fertilizers, sugar, canola, salt, soybeans, and seeds, but depending on the commodity 

transported the ship’s suitability may vary.85 

The four different categories are: 

3.1.1 Handysize 

Handysize vessels conform the smallest category. These ships range from 10-40,000 dwt. They 

carry all types of dry bulk commodities, albeit iron ore is not widely traded. The main advantage 

of this ships is that they are very flexible since they have reduced draft and most of them are 

fitted with on-board cargo-handling equipment. As a result of their flexibility they can reach 

ports with draft restrictions or without shore cranes or any other cargo-handling equipment.86  

Typical commodities carried in these ships are: non-ferrous metal ores, fertilizers, scrap, salt, 

rice and forest and steel products. 

3.1.2 Handymax 

The second smallest vessel category is the Handymax. They are slightly larger than the 

Handysize, ranging from 40-50,000 dwt; 50-60,000 dwt bulk carriers are often referred to as 

Supramax.87 In the same way as the former, this class of ship can carry all kinds of dry bulk 

commodities and are usually fitted with cranes, thus they still have the same benefits but 

lessened, in exchange of more capacity. Recently a new sub-category has appeared, the 

                                                           
85 Stopford, M. op. cit. p. 421. Box 11.1. 
 
86 Fearnley’s Report. op. cit. p. 5 
 
87 Ibid. 
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Ultramaxes, which range around 60-65,000 dwt, are designed with 5 holds/hatches and share 

most of the characteristics of the other vessels within Handymax category.  

These ships principally are designed to carry coal, grain, iron ore, bauxite and alumina, 

phosphate rock, cement, logs sugar or salt.88 

3.1.3 Panamax 

Thirdly, Panamax vessels range two categories: 60-80,000 and 80-99,999 dwt. Despite being 

able to carry all types of commodities, coal, iron ore and grain comprises around 75% of them, 

and very few are geared. The Panamax name stands for the maximum dimensions permitted in 

order to cross the Panama Canal.89 While the former category is a true Panamax, the latter may 

surpass the specifications, especially regarding draft when fully loaded. Since 2002, appeared a 

new design of larger Panamaxes, also called Kamsarmaxes whose dwt fully loaded is about 

82,000 dwt. The name of these new vessels refers to the suitability for berthing at the Port of 

Kamsar in Guinea, where a major bauxite terminal is restricted to vessels with a LOA not larger 

than 229 metres and maintaining the same beam of 32.2 metres. Lately, the expansion of the 

Canal resulted in the designing of New Panamax vessels, the larger vessels capable to pass 

through the new Panama Canal.  

Panamax vessels typically carry coal, bauxite, iron ore, grain, cement and clinker. 

                                                           
88 Fearnely’s Report. op. cit. p. 212 para. 842. 
 
89 The maximum ship dimensions to transit through the Panama Canal are: 

- Transit Draft: 12.04 meters (39 feet, 6 inches) Tropical Fresh Water; 
- Maximum Beam: 32.31 meters (106 feet); 
- Maximum Overall Length: 294.13 meters (965 feet) for passenger and container vessels; 
- Maximum Airdraft: 57.91 meters (190 feet) at any tide, 62.48 meters (205 feet) at low tide with special 

approval from the ACP. 
The Canal expansion will allow to increase these dimensions up to: 427 meter in length, 55 meters in beam and 
18,3 metres in depth. Data available at ACP website: www.pancanal.com 
 

http://www.pancanal.com/
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3.1.5 Capesize 

The last and the larger class is the Capesize, which are over 100,000 dwt. These ships mainly 

carry coal and iron ore, constituting more than 95% of the shipments.90 Being too wide to 

transit through Panama Canal, they trade mostly on long-haul routes serving deep-water ports 

and terminals with infrastructure enough to accommodate them. Within the capsize category 

there are sub-classes such as Dunkirkmaxes that range 175,000 dwt, designed with a LOA of 

289 metres and a maximum beam of 45 metres in order to operate in the French port of 

Dunkirk. The Newcastelmax is another sub-class of the Capesizes with a dwt about 185,000 and 

a maximum beam of 47 metres in order to operate in the Australian port of Newcastle.  

The largest Capesizes are also called Very Large Bulk/Ore Carriers (VLBC/VLOC) that are over 

200,000 dwt being the largest ships above 300,000 dwt. A subclass of VLBC are the 

Setouchmaxes that are about 205,000 dwt and are designed with a low draft of less than 16.1m 

and a LOA of 299.99 metres to operate in Setouch Sea in Japan. At the top of the VLBC there 

are the Chinamax whose dwt is about 380-400,000 and are designed with the largest 

dimensions in order to operate in the largest Chinese ports. Finally the ultimate largest dry bulk 

carriers are the Valemax. These ships are about 400,000 dwt and are owned or chartered by 

Vale S.A. a Brazilian mining company that employs them to carry iron ore from Brazil to Asian 

Ports.91 Their lack of flexibility, is otherwise rewarded by the use of economies of scale, 

allowing lower rates.  

These larger ships transport principally coal and iron ore, and alternatively they may carry grain. 

3.2 Liquid Bulk 

Vessels operating in this market are specially designed to handle liquid cargoes. However not all 

vessels are designed to carry all types of liquids. Within dry bulk market, with a proper cleaning, 

generally all ships may carry almost all commodity types, whereas in the liquid bulk market, 

there are many varied commodities from diverse natures, and each one has a specific ship to 

handle it. 

                                                           
90 Fearnely’s Report. op. cit. p. 212 para. 842. 
 
91 See Vales S.A. website: www.vale.com/EN/business/logistics/shipping/ 

http://www.vale.com/EN/business/logistics/shipping/
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The main liquid bulk commodities, are clean and dirty products: crude oil, fuel oil, gas oil, 

naphtha, kerosene, LNG, LPG or chemicals, both organic and inorganic. That means that there is 

a diverse fleet of tankers to transport such different products.  These products are shipped in 

the following types of vessel:  

3.2.1 Oil Tankers 

The oil tankers are ships designed to transport crude oil and dirty or clean petroleum products, 

and is the largest market.92  

Clean petroleum products (CPP)93 are transported on Long Range 1 and 2, Medium Range and 

Handysize product tankers, some are fitted with coated tanks to prevent contamination, hull 

corrosion and easy tank cleaning.  

Dirty petroleum products (DPP)94 must be carried on dedicated ships with heating systems to 

keep the cargo liquid and pumpable. The main vessel sizes are Handysize, Panamax, Aframax, 

Suezmax and VLCC/ULCC.95 Likewise dirty petroleum products may be carried on CPP tankers 

and chemical parcel tankers. 

It is worth noting that since Exxon Valdez’s incident, the United States Government formulated 

the US Oil Pollution Act 1990, which required that vessels ordered after 30 June 1990 or 

delivered after 1 January 1994 to be built with double hulls, and a schedule for phasing out 

single-hull tankers by 2010. 96 

                                                           
92 Glen, D. and Christy, S. Chapter 12: The Tanker Market: Current Structure and Economic Analysis. In: 
Grammenos, C. Th. ed. “The Handbook of Maritime Economics and Business”. Second Edition. London: Lloyd’s List, 
2010. p. 395. 
 
93 These products include clean condensates, diesel and gas oil, gasoline, kerosene, jet fuel, marine diesel oil and 
naphtha. 
 
94 Dirty petroleum products include, inter alia, crude oil, dirty condensates, fuel oil or vacuum gas oil. 
 
95 Fearnley’s Report. op. cit. p. VII. para. 36. 
 
96 The US OPA 90 also incorporated severe sanctions to owners who fail to fulfil the regulation and set the Oil Spill 
Liability Trust Fund (OSLTF) in relation to oil spills, which provide up to thousand million USD per incident. The Act 
applies to oil spills in US inland waters, which means up to 3 miles offshore from baseline, up to 200 miles to sea 
from baseline (Exclusive Economic Zone). See US Oil Pollution Act 1990 for more information. 
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Oil importing countries need to move oil in a safe and efficient way; depending on the size or 

refining degree of the oil, to do so, the following ships are employed:  

3.2.1.a Handysize 

These are the smallest tankers. As well as in the dry bulk category, Handysize tankers range 10-

50,000 dwt, transporting clean and dirty petroleum products. Their small size brings them high 

flexibility, being able of trading between draft-restricted ports.97 

3.2.1.b Medium Range 

Medium range (MR) oil tankers approximately range 40-55,000 dwt, and the commodities 

carried on them are clean and dirty petroleum products. Their small size allows them to serve 

most ports over the world.98 

3.2.1.c Panamax 

Panamax ships range 55-80,000 dwt and must have a beam less than 32.2 metres, the 

maximum beam allowed to transit the Panama Canal, however, similarly to dry bulk 

Panamaxes, the tendency is to increase the size in order to take advantage of the new Panama 

Canal dimensions, establishing a beam limit of 55 meters and a draft below 18,3 meters. 

Panamax tankers carry mainly DPP, still new-builds may transport CPP99. 

3.2.1.d LR1/LR2 

Long range (LR) oil tankers cover CPP trades. Despite these tankers may also carry DPP, to 

switch back to CPP, tanks must be deep-cleaned. Two main sizes are comprehended: LR1 are 

between 50-80,000 dwt whereas LR2 sizes between 80-120,000 dwt. LR1 mainly trade between 

                                                           
97 Fearnley’s Report. op. cit. p. 3. 
 
98 Hamilton, T.M. Oil tanker sizes range from general purpose to ultra-large crude carriers on AFRA scale. [online] 
U.S. Energy Information Administration. Available at: http://www.eia.gov/todayinenergy/detail.cfm?id=17991 
[Accessed 7 Jun. 2015] 
 
99 Fearnley’s Report. op. cit. p. 3. 

http://www.eia.gov/todayinenergy/detail.cfm?id=17991
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Arabian Gulf-Far East and Mediterranean-USA-North Europe. LR2 are essentially employed in 

Arabian Gulf, Far East and USA trades, and also in trans-Atlantic trades.100 

3.2.1.e Aframax 

Aframax tankers, like LR tankers, range 80-120,000. “AFRA” stands for Average Freight Rate 

Assessment; as their name suggest these medium-size tankers are dedicated to DPP and crude 

oil trades in medium-haul oil trades or in restricted-port regions with low oil production. There 

is an increasing tendency to fit them with coated tanks in order to transport CPP.101 

3.2.1.f Suezmax 

These tankers are medium to large vessels that range 120-160,000 dwt and are designed to 

carry crude oil mainly in medium-haul routes. The foremost problem of larger tankers is the 

draft limitations. The reason of its name is that these ships are the larger ones able to transit 

through the Suez Canal102 fully loaded.103 The Canal has gone through various dredging 

processes and as for today the new Suezmaxes can range up to 240,000 dwt and a draft limit of 

about 20 metres for vessels with a beam less than 53.3 metres. It must be noted that these 

specifications may be modified depending on the Canal conditions. 

3.2.1.g VLCC/ULCC 

Very Large Crude Carriers and Ultra Large crude Carriers range 200-320,000 dwt and over 

320,000 dwt respectively. VLCC can operate in ports with some draft limitations unloading the 

crude to offshore oil jetties, and are widely used around the North Sea, Mediterranean and 

                                                           
100 Ibid. p. VII. para. 33. 
 
101 Ibid. p. 3. 
 
102 The Suez Canal’s maximum air draft is 68 meters, the maximum beam is 70.1 meters and recently, the Canal 
was dredged to a depth of 19.5-20 metres. The beam and draught dimensions may vary since the Canal Authority 
operates a breadth and draught table. For more information visit: www.suezcanal.gov.eg 
 
103 Fearnley’s Report. p. 3. 

http://www.suezcanal.gov.eg/
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West Africa. ULCC, also called “super tankers”, are the largest ships in the world, trading in 

long-haul routes from Middle East to North America, Asia and Europe. 

These ships take advantage of economies of scale despite their draft limitations. A VLCC can 

carry approximately two million barrels of crude oil. 104 

3.2.2. Chemical Tankers 

The chemical products trade involve many different products, being the most important 

organic105 and inorganic106 chemicals and vegetable oils. Since most chemicals are dangerous 

and need special handling, they are carried on parcel chemical tankers. The main feature of 

these ships is that their holds are divided into small compartments or tanks in order to 

segregate the cargo; these are stainless steel coated or acid-proof painted tanks, which 

prevents corrosion and ease the cleansing of them.  

Each tank must have its own pump and load/discharge according to the product transported 

into them. Chemical tankers must satisfy the International Maritime Dangerous Goods (IMDG) 

Code (SOLAS Chapter VII) and the Regulations for the Control of Pollution by Noxious Liquid 

Substances in Bulk (MARPOL Annex II). Both conventions require chemical tankers built after 1 

July 1986 to comply with the International Code for the Construction and Equipment of Ships 

carrying Dangerous Chemicals in Bulk107 (IBC Code). 108 These vessels are very complex to build, 

which require many preventive and technical measures to meet international regulation, in 

consequence they are more expensive than other simpler types of ship.109 

                                                           
104 Ibid. 
 
105 Also known as petrochemicals. These are composed of carbon atoms attached to hydrogen atoms. The main 
organic products are methanol, benzene, toluene or xylene among others. 
 
106 Do not contain carbon and are made from the reaction of other chemical elements. The most common are 
Sulphuric and Phosphoric acid and caustic soda. They are very dense and corrosive to metals so they must be 
transported in acid proof tanks. 
 
107 Stopford, M. p. 600. 
 
108 The SOLAS Chapter VII Part B covers the IBC Code, which sets a standard for the safe carriage by sea of 
dangerous and noxious liquid chemicals in bulk. To minimize the risks to ships, their crews and the environment, 
the Code prescribes the design and construction standards of ships and the equipment they should carry, with due 
regard to the nature of the products involved. 
 
109 Stene, T. op. cit. p. 18 
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Chemical tankers are not classified by their size but IMO classify them in depending on the 

characteristics of chemical and oil products carried, their level of riskiness and their degree of 

segregation, in IMO1 Type, 2 Type, or 3 Type 3. 

3.2.2.a IMO 1 Type 

Vessels classed as IMO 1 carry the most hazardous substances. IMO 1 tankers are require the 

highest preventive measures to withstand a collision or strand and stop an escape of the cargo. 

The tanks for this cargo type must be located not less than 1/5 of the ship’s beam from the 

ship’s sides, measured at the water line, and at 1/15 of the ship’s beam from the keel in vertical 

direction, or 6 metres if its value is lower.110 

IMO 1 Type vessels do not surpass 40,000 dwt and may also carry less dangerous products such 

as IMO 2, IMO 3 and petroleum products.111 

3.2.2.b IMO 2 Type 

IMO 2 Type vessels are chemical tankers built under restrictive specifications but less 

preventative than IMO 1 type vessels; are qualified to carry IMO 2, IMO 3 and petroleum 

products. Generally, these vessels are not larger than 120,000 dwt and must be designed to 

prevent leaking from tanks if the ship goes through a collision or grounding.112 

3.2.2.c IMO 3 Type 

Finally, IMO 3 type vessels are only qualified to carry IMO 3 class cargoes and petroleum 

products. They are not larger than 120,000 dwt and must comply with lower standards than 

                                                           
110 Badell, M. “Transportes Especiales: Gaseros”. Facultad de Náutica de Barcelona, 2013; and Chapter 2: Ship 
Survival Capability and Location of Cargo Tanks, in IBC Code. 
 
111 Fearnley’s Report. p. 3. 
 
112 Badell, M. op. cit; and IBC Code. op. cit. 
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IMO 2 and IMO 1. Despite that, they must prevent the cargo to leak even if broken down, 

collided or grounded and must be able to remain afloat.113 

3.2.3. Gas Carriers 

Gas products have a very low density and are very voluminous at ambient temperature, which 

make them not practical at all to store and transport them in gaseous state. A solution is liquefy 

these products, either by increasing pressure, by lowering temperature or by both methods. 

The main gas products carried by sea are Liquefied Natural Gas114 and Liquefied Petroleum 

Gas115, though chemical gases such ethylene, propylene, butadiene or ammonia are also 

seaborne transported, but in lower extent. 

Furthermore, gas may also be transported through pipelines. While in Eastern Europe there is a 

dense network of pipelines, it is not advantageous to deploy pipelines across oceans. Pipelines 

are expensive, time-consuming to lay and many factors are involved in the decision to invest; 

they are more suitable when the distance is below 5,000 kilometres. For larger distance or 

when the distance does not justify the cost of a pipeline, seaborne transportation becomes 

more efficient.116 

In general terms, the gas extracted from the wellhead, after different purification processes is 

liquefied in a liquefaction plant. Once the gas is liquefied or cooled enough, is loaded into 

tankers is transported to a regasification plant at the terminal, where it is returned to gaseous 

form. From there, the gas is delivered to its final destination via pipelines. 

The tanks in gas carriers are a key issue and there are three types. In first place there are “self-

supporting” tank system, or Moss type, that sits above the bottom but does not form part of 

                                                           
113 Ibid. 
 
114 Predominantly methane CH₄.  
 
115 Also referred as propane C₃H₈ or butane C₄H₁₀ 
 
116 Tamvakis, M. Chapter 5: Energy Economics and Trade. In: Grammenos, C. Th. ed. “The Handbook of Maritime 
Economics and Business”. Second Edition. London: Lloyd’s List, 2010. p. 201; and Devold, H. “Oil and Gas 
Production Handbook”. Oslo: ABB, August 2013. p. 71. 
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the hull.117 Secondly, the “membrane” system, which is based on a first barrier, the primary 

membrane, installed over the insulation. A secondary membrane is placed between the 

insulation and the hull to secure cargo’s integrity in case of leakage of gas. There are two 

membrane systems are “Gaz Transport” and “Technigaz”, in 1994 the two companies merged 

and formed Gaz Transport – Technigaz GTT, creating a membrane system combing the best 

attributes of the two former systems.118 The third type is the “prismatic” which is a 

combination of the other two systems, using self-supporting tanks with membrane. All gas 

carriers fall into one of these categories.119 Depending on the nature of their cargo, these 

vessels are LNG and LPG carriers. 

3.2.3.a LNG Carriers 

Natural gas is a hydrocarbon mainly extracted from oil wells but it can also be separated. It has 

a high calorific value and a low environmental impact.  

The transport process is complex. The gas is liquefied in a liquefying station and pumped into 

the ship’s tanks. Natural gas is cooled down to -162ºC its boiling point. At this temperature, 

once natural gas is liquefied, its volume is 630 times lower than in gaseous state at atmospheric 

pressure. This allows to transport much more quantity of product, but this process require 

special treatments and is high capital intensive. 120 Up to 0.3% of the cargo is boiled off each 

day. Storage at the terminals is done on cryogenic tanks at atmospheric pressure and 

distributed through pipelines.121 

Natural gas is traded worldwide either by pipelines or in LNG carriers with a typical capacity of 

approximately 150,000 cubic metres. The latest generation of LNG carriers, also called Q-MAX 

                                                           
117 Stopford, M. op. cit. p. 604 
 
118 Badell, M. op. cit. 
 
119 Stopford, M. op. cit. p. 604 
 
120 Instituto Marítimo Español. “Curso de Fletamentos a Granel” Edición 2007. Módulo 1, capítulo 3, tema 2. 
 
121 Devold, H. op. cit. p. 76. 
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ordered by Nakilat (Qatar Gas Transport Company) have a LNG capacity of 266,000 cubic 

metres. 

3.2.3.b LPG Carriers 

Not only Liquefied Petroleum Gas but also ammonia, naphtha and petrochemical gases are 

traded on LPG carriers. 

There are four designs of LPG carriers, depending on the boiling point of the cargo, the distance 

to sail and the volume of cargo to be transported. These are: 

Firstly, pressurized vessels, which maintain the gas liquefied by means of pressure; and the 

cargo remains at ambient temperature. Their tanks bear about 20 bar in order to prevent cargo 

from re-gasifying, have cylindrical, spherical or prismatic shape. These ships are relatively 

cheaper than other gas tankers, and because of their internal supports and the thickness of its 

scantling they do not have much capacity, normally from 100 to 11,000 cbm. The most common 

cargoes are LPG and ammonia, mainly traded on regional routes 122 

Secondly, Semi-refrigerated vessels liquefy gas by means of pressure and temperature. The 

insulated tanks bear about 5-7 bar and temperatures of -50ºC. The insulation slows the boil-off 

of the cargo; the boiled gas goes through a refrigeration plant that re-liquefies the gas and 

returns it to the tanks. Since the pressure in the tanks is lower than in the pressurized ones, 

tanks are less robust and consequently their cargo capacity is larger, ranging 1,000-30,000 cbm. 

This is the most used system for medium-sized LPG carriers. 

Fully refrigerated vessels mainly trade on long haul routes. The tank temperature is set 

according to the boiling point of the cargo inside, down to about -50ºC. The tanks are insulated 

from the hull and are fitted with a refrigeration plant to re-liquefy the boiled-off gas. These 

vessels have capacity about 1-100,000 cbm. 

                                                           
122 Instituto Marítimo Español. op. cit. Módulo 1, capitulo 3, tema 1. 
 



Chapter Three. Tramp Market Segments 
 

 

 

 

 

61 

The last type is the ethylene carrier. These are semi-refrigerated vessels and since ethylene 

encompass a little market within petrochemicals, ethylene carriers are designed to carry other 

products. Ethylene carriers have a capacity about 2-30,000 cbm. 123 

3.3 Neo Bulk 

The neo bulk market comprises all those tramp segments in which the cargo, despite being 

homogeneous is not bulk-transported but unitised and is shipped in quantities large enough to 

fill an entire vessel or hold. Most of these ships are not employed under pre-scheduled basis 

(putting long-time contracts under regular basis aside).  

Neo bulk cargoes such as motor vehicles, perishable cargo, forest products or heavy-lift 

commodities demand special handling and transport. On account of these needs, specially 

designed vessels cover these trades, being some of the most expensive ships to build. Since 

know-how and expertise are barriers to entry these markets, there is a high concentration of 

owners and customers, often cooperating in pools. 

Neo-bulk shipping as specialized market is constantly evolving, and that is due to the nature of 

the cargo.  Within this sector, ships are built according to the transport and handling 

specifications of the cargo intended to transport. The more need to transport non-conventional 

cargo, the more specialized ships will be built. According to that, there are many different types 

of specialized vessels, as many different commodity varieties. Examples of them are cement 

carriers, offshore supply vessels or even offshore-installations decommissioning-vessels.124 

To get a clear picture of the neo-bulk market, the main types of vessel trading in the neo bulk 

market are explained below. These are Ro-Ro (PCC and PCTC), open hatch bulk carriers (OHBC), 

reefers, multipurpose ships and heavy-lift vessels, each one with their own features. 

                                                           
123 Stopford, M. op. cit. p. 605. 
 
124 See “Allseas Pioneering Spirit” from the Swiss-based Allseas Group. At: www.allseas.com/uk 
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3.3.1 Ro-Ro Vessels 

Roll on – Roll off vessels were the earliest vessels exclusively destined to transport wheeled 

cargo. Ro-Ro vessels are provided with ramps that give access to multiple decks. These ships 

are very versatile and are capable to carry many types of cargo on their decks, from cars, forest 

products or fork-liftable cargoes such as pallets, bales or even containers. Considering this 

flexibility, they are mainly traded in liner-like basis. 

To put it in a different way, Ro-Ro services may not be considered as part of the tramp market 

since most of them are advertised and scheduled. However the geographical market is global 

and may accept cargoes under inducement, therefore they may be also considered tramp 

services.125 

More specialized types of Ro-Ro vessels are pure car carriers and pure car and truck carriers.  

Pure Car Carriers were mainly designed to transport motor cars during the 70s; since then, the 

sector evolved towards Pure Car and Truck Carriers in order to reach larger number of 

customers, not only aiming cars but also more voluminous cargo such as trucks, buses, 

agricultural and public work machinery or project cargo.  

PCTCs are designed to be extremely flexible. A proof of that is the wide range of different 

cargoes they are capable to carry, being their main feature the adjustable decks, which can be 

lowered or lifted depending on cargo’s dimensions, maximising the number of vehicles. They 

also have fast speeds (around 20 knots) and efficient access and exit ramps to improve loading 

and discharging operations. There are PCTCs of many sizes, but typically range 4,000-8,000 

CEUs and they serve large number of ports worldwide.126 

3.3.2 Open Hatch Bulk Carriers 

In the search for efficiency in handling forest products, shipowners started to build bulk carriers 

with a particular feature, their hatches covered the full beam. These “open hatches” together 

with on board cargo handling gear, allow the cargo to be loaded directly in the holds, reducing 

                                                           
125 Fearnley’s Report. op. cit. p. X. para. 73. 
 
126 Clarksons’ Report. op. cit. p. 17.  
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cargo shifting and damages, speeding up loading and discharging operations and ultimately 

increasing efficiency in the whole process. 

Some of them are fitted with gantry cranes with lifting capacity up to 70 tones and rain-

protection. Additionally, some have box-shaped holds equipped with dehumidification 

systems.127 OHBC can also be designed with tween decks allowing them to carry forest products 

on the bottom and containers or steel products on hoistable tween decks in the same hold or in 

deck. To build a high-specification OHBC, extra steel is needed to reinforce the whole structure, 

resulting in a price increase from up to 50% compared with a conventional bulk carrier of the 

same size. These vessels’ size range about 10,000-57,000 dwt.128 

Open-Hatch Bulk Carriers are functional vessels, which most of them are capable to carry, inter 

alia, forest products including timber logs, wood pulp, rolled paper, steel coils, containers, 

project cargo and minor bulk cargoes. 

3.3.3 Reefers 

In some parts of the globe, perishable foodstuff is much cheaper than in other parts, or simply 

such goods are unavailable in certain regions. Most deciduous fruit trades are very dependent 

on harvest cycles; bananas for example, only grow in tropical areas.  

These, together with many other elements result in a large demand for transportation of 

refrigerated cargo. Specialized reefer ships compete against reefer containers and air freight for 

supply that transport. 

Refrigerated cargo trade falls into four main categories: fruits, meat, dairy products and fish. 

Depending on the required transport temperature, cargo may be: frozen, chilled or 

temperature controlled. It is crucial to maintain the required temperature in all parts of the 

holds because fruits and vegetables ripe during the voyage. Moreover, reefer vessels frequently 

have on board cargo-handling equipment because some products like bananas are loaded in 

                                                           
127 See Grieg Star’s website 2015 at: www.griegstar.com/vessels 
 
128 Stopford, M. op. cit. p. 594. 
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emerging countries with poor port facilities and in order to reduce ballast legs, cars or 

containers may be carried. 129 

3.3.4 Multipurpose and heavy lift vessels 

Multipurpose ships, those that with containerisation lost the course, they are increasingly 

employed in that trades in which breakbulk and awkward dimensioned cargoes do not fit in 

containers or need specific handling.  

Project cargo and heavy lift transportation is a niche market within the breakbulk sector in 

which competition has increased over past few years. These ships sail to remote ports in semi-

liner basis, redrawing their schedule after each voyage. 

MPP ships normally use Ro-Ro and Lo-Lo means to perform loading and discharging operations, 

generally under liner terms (liner in/liner out). Most of them are provided with derricks and 

cranes, some designed to handle cargoes over 250 tons and tween-decks to separate cargos. 

With such cranes, these vessels are capable to carry in their holds heavy project cargo such as 

power plant equipment (transformers or generators), public work machinery or coaches, as 

well as lighter cargo like wheeled vehicles, palletized cargo, or steel products; the holds may be 

also accessed through high capacity ramps, mainly placed at stern. On the other hand, MPP 

vessels likewise have strong weather decks in which can place containers, more breakbulk 

cargo or if necessary, yachts.130 

Within multipurpose segment, ships’ shapes and sizes vary a great deal. A common MPP ship 

sizes are around 30,000-55,000 dwt, however some heavy lift vessels may size over 100,000 

dwt. There are many types, from common Ro-Ro ships or tween-deckers to semi-submersible 

heavy lift vessels or ocean-going tugs, all always pressed to increase flexibility and efficiency in 

a renewed and rising sector, but not manifested in freight rate levels.131 

 

                                                           
129 Ibid. p. 590. 
 
130 Dynamar B.V. “Breakbulk III: Operators, Fleets, Markets. WECO Agencia Marítima (exclusive report)”. Alkmaar: 
Dynamar B.V., 2013. p. 8. 
 
131 Ibid. p. 9. 
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Chapter Four. Shipping Markets 

Commodity markets are usually analysed by economists by the supply and demand model. 

Shipping market is analysed using the same technique by Professor M. Stopford in his book 

“Maritime Economics”.  

Stopford notes the ten most important factors that influence the shipping market. These are 

divided into supply and demand side. From the demand side, the five variables are: the world 

economy, seaborne commodity trades, average haul, random shocks and transport costs. With 

respect to supply side, these are: the world fleet, its productivity, shipbuilding production, 

scrapping and losses and finally the freight revenue. The supply and demand converge in the 

freight market, in which freight rates are adjusted according to supply and demand, regulating 

cash flow from one side to another and driving the shipping market.132 

On the one hand, the demand side is very volatile and unpredictable, does not follow any 

defined bias or path. When economy grows, demand for raw materials for construction and 

manufacturing grows too, increasing the demand for transportation. However, world economy 

relies upon countless factors. These factors create economic cycles with expansion periods and 

crisis, which may be intensified by random shock events or mass psychology. These cycles are 

the most influential factors of maritime transportation demand.133 Most of these events are 

unforeseeable for “players”.  

On the other hand, supply side conditions change slowly and in some way, predictably. The 

world fleet is recorded in databases and national registers. This fleet is controlled by 

shipowners, shippers/charterers, bankers and authorities. Since supply depends on decision-

                                                           
132 Stopford, M. op. cit. p. 136. 
 
133 Ibid. p. 142. 
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makers’ behaviour, it is not predictable on the medium and long term. In other words, world 

fleet can be determined in the short-run (one to three years), mainly thanks to the order books. 

Nonetheless, beyond order books, future orderings cannot be predicted, but these will be 

chiefly influenced by personal premonitions, and general market feeling.134  

Supply and demand are balanced by freight rates, which are set through decisions of shippers 

and shipowners. Shipowners, not only trade in the freight market, which is the main source of 

wealth, but also in the newbuilding market, the second-hand market and in the demolition 

market. All these four markets are close related and supply sea transport services; the cash, 

flowing between these markets shapes the shipping business and its cycles. 

4.1 The Four Shipping Markets 

Within these four markets, shipowners trade in the shipping markets all over the world. In the 

same manner as the freight market, which balances world’s supply and demand for maritime 

transport, ships are traded accordingly, between owners placed in separate parts of the world. 

Main shipbuilding yards are located in Japan, South Korea and China whilst most of the 

scrapping activity is also located in Asia, but in emergent countries such as India, Bangladesh, 

Pakistan or Indonesia.135 

In general, shipping markets share common characteristics: all of them are internationally 

shaped; the supply of shipping services is managed in these markets while are swayed by 

demand; they work together by means of cash that flows back and forth between markets; and 

last but not least, the same “players” are who trade in the same four markets and 

consequently, these are close-related by market cycles. Namely, when there is a shortage on 

ships (supply), freight rates and second-hand ship prices raise and owners order new vessels to 

shipyards. If the market gets too ecstatic, new tonnage floods the market and aged-vessels are 

retained in, the supply overflow demand, freight rates and second-hand ship prices fall, old 

vessels are scrapped and inefficient companies goes to bankruptcy. Eventually, supply 

decreases until the cycle commences again. 

                                                           
134 Ibid. p. 173. 
 
135 Strandenes, S. P. Chapter 8: Economics of the Markets for Ships. In: Grammenos, C. Th. ed. “The Handbook of 
Maritime Economics and Business”. Second Edition. London: Lloyd’s List, 2010. p. 281. 
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Notwithstanding these resemblances, each market has its own distinctive characteristics. In few 

words, new ships are traded in the newbuilding market, similarly, second-hand ships are traded 

in the sale and purchase market. When ships are no longer serviceable, they are traded in the 

demolition market for scrapping. Finally, in the freight market, maritime transport services are 

traded.  

4.1.1 The Newbuilding Market 

Whether a newcomer wanting to enter the business or a shipping company wanting to increase 

its fleet or renew it, both have two options: they may buy either a second-hand ship from the 

sale and purchase market or buy a new ship from a shipyard. 

The newbuilding market comprise the latter option, which comprises ships that do not exist and 

must be built by shipbuilders under buyers’ requests. The Table 3 shows the leading 

shipbuilding countries (China, Korea and Japan) that accounts for more than 90% of the new 

tonnage. In addition, the larger number of newbuilt tonnage was from bulk carriers. 

Table 3. Deliveries of newbuildings,propelled vessels of 100 GT or above, types and countries 

where built (2014, thousands of GT). 

 

Source: UNCTAD secretariat. “REVIEW OF MARITIME TRANSPORT 2015”. Based on data provided by Clarkson 

Research 
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That ships are built under purchaser’s request has some consequences, being typical from the 

newbuilding market. The main consequences are that the contractual process is complex and 

time-consuming, it can take from one up to four years to finish the whole process if market is 

overbooked, from ordering to delivery. Secondly, when a purchaser place an order, the 

specifications of the ship must be determined and whenever possible, shipbuilders will put 

pressure on buyers to choose for a standard design. If the buyer does so, modifications on the 

order will be generally accepted in return for an extra charge, yet completely new designs entail 

to slow down the whole process and carry uncertainty to the final costs, because these have to 

be estimated, involving a substantial risk.136 Shipowners and shipbuilders are the “key players” 

in this market and their decisions have direct impact on the counterpart.  

Another characteristic is that the information of existing order books is constantly updated, and 

that is meaningful information for “players”. For instance, shipowners can get information 

about ships’ demand and act in accordance with, postponing and cancelling orders, changing 

vessel’s specifications or switching to other less demanded types of ships.  

Since freight markets are volatile and these are the main drivers for ships’ prices, when a 

shipowner places an ordering, the building and delivering of a new vessel will have taken time, 

maybe up to four years. Almost sure, market circumstances will have changed in relation to 

ordering conditions. During wobbly market periods, cancellations or conversions become more 

frequent, and despite the fact that this represents a cost for both yard and owner, it may still 

result in a lower cost than, if on the contrary, they had kept the investment under worse 

conditions. 137 Shipyards are usually specialized regarding the types of ships they build. Likewise 

shipowners, in difficult market periods, shipbuilders have to adapt and accept orderings of 

almost any type of ship or sea-related structure such as, inter alia, FPSOs138, research vessels, 

fishing boats or offshore drilling platforms. All these named circumstances makes the building 

of a new ship a complex task and an onerous process. 

                                                           
136 Stopford, M. op. cit. p. 207. 
 
137 Strandenes, S. P. op. cit. p. 288 
 
138 FPSO stands for Floating, Production, Storage and Offloading units, which are usually oil tanker-like facilities 
equipped with hydrocarbon production and processing equipment. FPSOs also store the oil until it is offloaded 
onto a tanker or via pipelines. 
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4.1.1.a The Purchasing Procedure 

A newbuilding purchase is more complex and time-consuming than buying a vessel in the 

second-hand market. The whole process comprise a sequence of events that nearly always turn 

to be the same. The common purchasing procedure is developed as follows: 

Firstly, the purchaser (either an owner, a newcomer or an investor) decides to buy a new ship. 

This decision can be taken for several reasons. The buyer cannot find the vessel wanted in the 

second-hand market, it can be because the desired vessel is very specific and has to be specially 

built or the second-hand market is too strong that vessels’ prices are even higher than new-

builds. Some shipping companies follow a policy of regularly replacement of old ships or it may 

happen that the low prices offered by yards and incentives offered by governments attract 

speculators.  

Once the purchaser decides what type of ship to buy, a shipbroker can be contracted to handle 

the process. The owner may opt for directly talk to builder and run the operation by himself. It 

may happen particularly when they have an existing relationship and the owner have a 

dedicated department to handle this transactions. It is also common, when owners are looking 

for very specific vessels in weakening markets, to request a tender for a selection of shipyards. 

Once the selection of the most suitable shipyards is made, they have further discussions and 

negotiate terms and conditions until a final yard is selected. This process may take up to one 

year and if the market is strong, yards will try to sell standard designs.139 

When the type of ship and the shipyard are selected, negotiations for price, vessel’s 

specifications, terms and conditions and financing take place.  Unquestionably, price and how it 

is paid are the crux of negotiations. Obviously, shipbuilders are interested in receiving 

payments as they build the ship. Normally yard and owner fix a price for the newbuilding, and it 

is spread over the construction of the ship. It is common during building process, payments are 

received as milestones are reached. A typical pattern, indeed, is to pay equally the 

corresponding percentage in the stage production as follows: the 10% at the signing of 

contract, and the remaining 90% distributed over steel cutting, keel laying, launching and 

                                                           
139 Stopford, M. op. cit. p. 208. 
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delivery. Payment forms may differ a great deal depending on the profiles of the owner and 

builder, or the market conditions. Despite price is normally fixed before construction 

commences, modifications on the design and specifications may increase cost 10-15%.140  

4.1.1.b The Shipbuilding Contract 

A shipbuilding contract provides the terms and conditions for the sale and delivery of a ship to 

the purchaser, in most cases upon her finalization, therefore it is considered a deal of future 

goods. 

There are many types of contracts, as many negotiable elements included, always complying 

with IMO Conventions, laws and rules of the flag state, port state and the classification society. 

A fact is that pro-forma contracts exist; these are mainly created by shipbuilders like SAJ 1974 

Form141, AWES 1999 Form142, the Norwegian Shipbuilding Contract 2000143 or the MARAD 

Form144. Obviously, since these contracts are published by shipyards, some are considered very 

“builder-friendly” like the AWES form, whereas others however, are agreed and accepted by 

many interested associations; it is the case of the Norwegian Shipbuilding Contract. Since 

shipyard’s contracts generally put yards into a very favourable position at the start of any 

negotiation, owners also created pro-forma contracts; e.g. NEWBUILDCON 2007 published by 

BIMCO. 

Disregarding differences between pro-forma contracts, the common procedure once initial 

negotiations conclude, the “Memorandum of Agreement” or “Letter of Intent” is signed. This 

document sets de basis and generalities like price, currency, terms of payment delivery date or 

                                                           
140 Ibid. 
 
141 Adopted by the Shipbuilders Association of Japan. 
 
142 Published by the Association of West European ship-builders. In 2004, AWES and CESA decided to go back to 
the initial one-organisation structure - the Community of European Shipyards' Associations or, CESA. 
 
143 Produced by the Association of Norwegian Marine Yards. 
 
144 Adopted by the Maritime Subsidy Board of the United States Department of Commerce and used on American 
newbuildings financed under Federal Ship Financing Program. 
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the choice of under which law will the contract be driven. In short, it serves as a prelude of the 

formal shipbuilding contract. 145 

Considering that a shipbuilding contract carries lot of work, particularly in the construction of 

specialized vessels, the builder may be unwilling to depend only on the Memorandum of 

Agreement, hence he may request the signing of a “bridging” contract in which the builder 

claims he is committed to develop all plans and designs in return for the payment of the 

entailed costs by the buyer. 

Finally, when all technical and commercial framework is examined, the parties meet to discuss 

and conclude the contract. These ending negotiations are usually done by groups of experts, 

one commercial/lawyer and one technical representing each party. Additionally in large-scale 

projects, this process is usually done separately by both parties, and in the latest stage they 

compare and adjust the resulting contract. If they do not reach an agreement, substantial 

capital and time will have been wasted. 146 

Ultimately, a shipbuilding contract must contain detailed provisions setting out agreed 

procedures to follow in the event of disputes or changes, so these can be dealt in a proper and 

fair way for both sides, accordingly to what parties agreed in the contract. In this sense, a solid 

shipbuilding contract protects the interests of concerned parties and no major, practical and 

legal, issues are left unanswered during the building process. 

4.1.1.c Shipbuilding Finance 

Ship prices are driven by supply and demand either in newbuilding and second-hand market. 

The demand side comprises the owners and investors; these are influenced by freight rates, 

second-hand market prices, the availability of credit and the future prospects. From the 

shipyard point of view, which is the supply side, the most important factors that determine 

prices are the raw and construction material costs, especially steel, the competition among 

                                                           
145 Curtis, S. “The Law of Shipbuilding Contracts”. Fourth Edition. London: Lloyd’s Shipping Law Library, 2012. p. 8 
 
146 Ibid. p. 13. 
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yards and the number of available berths. Depending in which stage of the cycle, ship prices will 

be favourable to owners or builders.147 

Without doubt, a ship is a capital-intensive commodity, which means that financial institutions 

have a key role providing capital to shipping companies to finance ships. Being the commercial 

bank credits the most common, providing finance against the ship’s mortgage, insurances and 

earnings derived from collected freights as a security. Some loans may exceed several million 

US dollars, having to be syndicated by a group of banks. 

There are many other forms of financing a ship, for instance, inter alia, export credit agencies, 

mezzanine debt, bond issues, seller’s credit, finance leases148, public or private equity and 

single purpose companies149 among others, depending on the profile of the owner or investor, 

its possibilities or objectives, one or other type will be chosen. 

Within newbuilding market, governments are concerned how beneficial shipbuilding can be for 

domestic income, therefore, they often intervene in their industries, at macro and micro 

economic level. A reason for that is that traditionally, labour unions have had big influence in 

shipbuilding and governments intervene in order to avoid unemployment.150 

Often, the competition between shipbuilding nations has been more influential than 

competition between shipbuilding firms. State subsidies may distort the market and lower ship 

prices; likewise, taxpayers are indirectly supporting a probably uneconomic shipbuilding 

industry.151 

                                                           
147 Stopford, M. op. cit. p. 209. 
 
148 E.g. tax leases. Under this structure, the financier incorporates a subsidiary as registered owner. The latter lets 
the ship to the charterer under bare-boat charter basis, who pays a hire in return, usually with purchase option at 
the end of the charter, once the funding has been repaid. In this structure, the financier or registered owner holds 
the title of the ship and under some legislations this will be able to take advantage of some tax benefits, which can 
be shared with the charterer or lessee in the form of reduced hire; and Fearnley’s Report. p. 62. para. 292-294. 
 
149 Such as German KG funds (Kommanditgesellschaft) and Norwegian KS partnerships (Kommandittselskap). Both 
are limited liability partnerships used for raising capital for single purpose companies in order to buy ships and 
claim a deduction for share of the losses of the company to get favourable taxation.  
 
150 Jon, J. S. Chapter 19: Government Policies and the Shipbuilding Industry. In: Grammenos, C. Th. ed. “The 
Handbook of Maritime Economics and Business”. Second Edition. London: Lloyd’s List, 2010. p. 652. 
 
151 Ibid. p. 673. 
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4.1.2 The Sale and Purchase Market 

The sale and purchase market is where second-hand ships are traded. In this market, 

shipowners play roles in both supply and demand sides, whereas in the other three markets 

more “actors” enter the scene. Whatever ships are traded, the transport capacity and the 

number of vessels in the market is not changed, as opposed to newbuilding market that adds 

tonnage or the scrapping market that remove old or inefficient ships from the world fleet. A 

“strong” second-hand market is crucial to the shipping business so that vessels are relocated 

among owners increasing efficiency, generally reducing transport costs. In the same way, 

liquidity in the market may reduce or even eliminate owners’ exit costs by mean of selling their 

ships. In poor market conditions, costs can be reduced but not eliminated since a low price will 

be paid to the owner wishing to exit the market.152 

Despite the fact that sale and purchase market is mainly driven by supply and demand for 

second-hand ships by owners, investors and speculators looking for asset play may also enter 

the market. Ships are bought and sold for many reasons. Common reasons for selling a ship are: 

company ship replacing policies; the owner willing to exit the market; a need for cash and 

liquidity by a sale and lease back arrangement; the ship may no longer be suitable for that 

trade; the owner has the foreboding sense that prices are about to fall or contrary to this; or 

when a good opportunity for selling appears. On the other hand, the purchaser can have many 

reasons to buy a ship in the second-hand market, for instance, a newcomer wanting to enter 

the market immediately or an owner who wants to increase his capacity and does not want to 

get a newbuilding, saving time and probably money. An investor may also have its reasons to 

buy in this market since he feels it is the right time to invest.153  

It is fitting to point out the fact that time can play in favour or against both interested parties. 

When the market sentiment is strong and expectations are good, owners strive to buy ships 

and increase capacity, raising overall prices, placing sellers in a dominant position. On the 

contrary, when freight market is slack, time runs against owners wishing to sell in order to get 

                                                           
152 Strandenes, S. P. op. cit. p.286. 
 
153 Stopford, M. op. cit. p. 198. 
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liquidity, buyers however can take advantage of the time bidding lower prices. This concept 

however, is further explained in the market cycles’ item. 

4.1.2.a The Sale and Purchase Proceeding 

The buying and selling process is dispute-riddled, many interests, risks and responsibilities are 

involved. For these reasons the process is usually handled by a sale and purchase (S&P) broker, 

which is a specialist in these operations. The broker works on both buyer and seller behalves, in 

the sense that the seller or buyer appoint the broker to find respective buyers or sellers. It is 

usually to market the ship through several brokers, providing them full details of the ship 

including ship’s name, flag and port of registry, Classification Society and rating, builder, year of 

build, dimensions, deadweight, cargo capacity, speed, or surveys history. 

Once the ship has been put on the market and an interested party appears, negotiations of 

price and conditions begin. The next step is the assessment of ship’s value by the prospective 

buyer. The normal basis of sale are: prompt delivery, for cash payment and the ship is free of 

charters, liens charges and mortgages; yet these circumstances can change. 154 

Typically before proceeding to the preparing of the writing of the formal contract, the buyer 

will appoint a marine surveyor to carry out a pre-purchase inspection. There is not a “universal” 

procedure to conduct these inspections, however these are generally divided into three stages:  

Firstly, a review of class records to collect preceding information such as builder’s identity, her 

history of trading activities, her previous owners or her market reputation. This review provides 

to the surveyor an impression of the ship’s condition in broad strokes before boarding her. In 

second place, the surveyor makes an on board inspection to review general ship condition, 

making a visual inspection of key parts of the hull, decks, tanks, cargo and machinery spaces, 

bridge and accommodations. The surveyor also takes notes on the steel thickness, proper 

working of the hatches and their mechanisms or the condition of welds. The third and last is the 

reporting stage in which the surveyor writes a detailed report including any relevant 

information about ship’s conditions, ending with surveyor’s observations and conclusions. This 

pre-purchase survey has limitations, since the seller may not allow the buyer to carry a deep 

                                                           
154 Goldrein QC, I.; Hannaford, M. and Turner, P. “Ship Sale and Purchase”. Sixth Edition. London: Lloyd's Shipping 
Law Library, 2012. p. 39. 
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inspection of the ship, particularly, if the seller is not sure that the inspection will tip the scales 

in his favour.155 

Whether a preliminary survey is done or not, if both parties reach a first agreement on the 

operation, the contract negotiations commence, usually with a firm offer of the buyer. This 

stage is characterized by the exchange of offers and counter-offers. At the end of this stage, as 

soon as the interested parties reach an agreement of the main terms of the transaction, the 

seller’s broker writes the “recap message”, summarizing the key details of the transaction. 

Similarly to newbuilding, pro-forma contracts are used in the sale and purchase operations, 

which ease procedures and negotiations. The use of standard forms or not is usually stated in 

the “recap”. 156 

Subsequently to the recap and the first agreement, a Memorandum of Agreement is written 

up, usually creating a legally binding contract, depending whether it is specified. Despite a 

contract can be sealed either by word of mouth, partly or fully written, second-hand ship sale 

contracts are customarily written, being the most of them the standard forms.  

There are some standard forms such as the Nipponsale 1999, issued by the Japan Shipping 

Exchange or the Singapore Ship Sale Form 2011, published by the Singapore Maritime 

Foundation (SMF). Now then, the most widely used standard form contract is the Norwegian 

Sale Form 1993/2012 that is the Norwegian Shipbrokers' Association standard Memorandum of 

Agreement for the sale and purchase of second-hand ships.157 An important novelty that the 

new 2012 Form brings along, compared with the 1993 form, is the inclusion of the clause 18, 

which is an agreement clause that if signed, the contract will constitute real binding agreement 

between buyer and seller.158  

                                                           
155 Ibid. pp. 42-43. 
 
156 Ibid. pp. 44-45. 
 
157 NSFs 1993 and 2012 available at:  
https://www.bimco.org/en/Chartering/Clauses_and_Documents/Documents/%20Sale_and_Purchase.aspx 
 
158 Goldrein QC, I.; Hannaford, M. and Turner, P. op. cit. p. 117. 

https://www.bimco.org/en/Chartering/Clauses_and_Documents/Documents/%20Sale_and_Purchase.aspx
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The NSF 2012 has eighteen clauses covering most problematic issues that may arise during the 

selling. These clauses are generally modified by both parties that add and remove terms. At the 

top of the form there is the Preamble including the date at which the main terms stated in the 

“recap” were agreed, the buyer’s and seller’s names, the name of vessel, the classification 

society and its notation, the year of built and the builder, the flag, the place of registration and 

the gross and net tonnage. 

 It is worth highlighting the most relevant clauses or those that can present major issues: 

The Clause 2. Deposit sets a ten percent of the purchase price as a deposit by default within 

three banking days.  

The Clause 3. Payment states buyer’s duty to pay the purchase money not later than three 

banking days after the issue of the “Notice of Readiness” by the seller, stating that the vessel is 

ready for delivery.  

The Notice of Readiness is dealt with in the Clause 5. Notices, place and time of delivery. The 

inspection may be agreed to be carried by divers or in drydock as stated in Clause 6. Divers 

inspection/drydocking. If the sale do not contemplate prompt delivery, maybe because the ship 

is engaged in a long term charter whose terms forbid a change of ownership, the market value 

of the ship will not be sufficient basis to determine the final price.  

Bunkers and spares may be sold or can be taken ashore by the seller, depending what the 

parties agree in the Clause 7. Spare/Bunkers and other items; bunkers and lubricating oil are 

sold at market price in the delivery port or at evidenced price by invoices or vouchers.  

The Clause 8. Documentation include relevant delivery documents such as the Legal Bill of Sale, 

the Certificate of Transcript of Registry, a Declaration of Class or a Class Maintenance 

Certificate confirming the vessel is free of condition/recommendation, a Certificate of Deletion 

of the Vessel from the Registry, commercial invoices for the vessel and bunkers, lubricating and 

hydraulic oils and greases and ant additional documents that may be reasonable required by 

the new owner. 

In the Clause 9. Encumbrances, the seller warrants that the vessel is free from all charters 

encumbrances, mortgages, liens, she is not subject to Port State or any other debts or 

detentions. The buyer herby will be indemnified by the seller for any claims against the vessel 

prior to the time of delivery. 
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The vessel must be delivered in the same condition she was inspected, free of cargo and 

stowaways and with her Class maintained, without remarks, free of average damage affecting 

her Class and with all her classification and national certificates she had at the time of the 

inspection159 as agreed in the Clause 11. Condition on delivery.  

The Clause 13. Buyer’s Default gives the seller the right to cancel the contract and to claim any 

cost incurred when the deposit160 has not been paid or the buyer fails to pay the purchase 

price. 

On the other hand, the buyer’s right are also covered in the Clause 14. Seller’s Default. When 

the seller fails to give the Notice of Readiness161 or fails to complete a legal transfer of the ship 

by the Cancelling Date, the buyer has the right to cancel the contract, recover the deposit and 

any accrued interest and claim a compensation for losses, whether t or not the contract is 

cancelled. 

The Clause 16. Law and Arbitration contains the provisions regarding the governing law and 

dispute resolution. The default law that governs the agreement is the English law and the 

arbitration shall be conducted with the London Maritime Arbitrator Association (LMAA) Terms. 

Still the Saleform 2012 introduces three alternatives for governing law and place of arbitration. 

These can be English law with arbitration in London, by default; US law with arbitration in New 

York; or any other system agreed between parties. 

The Clauses 17. Notices and 18. Entire Agreement are new clauses included in NSF 2012. The 

former contains simple notice provisions in which both parties attach their contact information. 

The Entire Agreement Clause is to delimit the rights of the parties to the written terms of the 

contract and replace all previous written and/or spoken agreements.162 

                                                           
159 By “inspection” it is referred to Clause 4. Inspections. If no inspections have been performed the valid date will 
be the date stated in the Preamble of the Agreement.  
 
160 The deposit paid by the purchaser in accordance to Clause 2. Deposit. 
 
161 In accordance with Clause 5. Notices place and time of delivery. 
 
162 “Saleform 2012 Explanatory Notes”. BIMCO, 2012. [online] BIMCO. Available at www.bimco.org [Accessed 3 
Sept. 2015]; and, Goldrein QC, I.; Hannaford, M. and Turner, P. op. cit. pp. 133-292. 

http://www.bimco.org/
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Alternatively, parties can agree to modify, add or delete the standard terms through the use of 

additional clauses. In this way parties may use the pro-forma document as a solid basis to build 

up the final contract. It is mostly done in complex transactions in which many clauses must be 

modified. Common reasons for modifying or agreeing additional clauses are, inter alia, 

additional inspection rights, clauses to deal with “force majeure” or circumstances that are 

beyond parties’ control, exclusions and limitations of liability, provisions relating to parties’ 

right after delivery, good faith, confidentiality clauses or dispute resolution. 

The final stage is concluded with the closing of the sale, when the seller receives the purchase 

payment in his bank and concurrently the ship is delivered to her new owner. Parties can agree 

the payment method. It can be by means of a letter, issued by the buyer’s bank to seller’s bank, 

with advance deposit arrangements, by bills of exchange or any other payment method agreed 

between parties and stated in the contract.163 

4.1.2.b Ship Prices 

Ship prices, like the vast majority of commodities, are principally driven by supply and demand, 

or in other words, by who wants to buy and who wants to sell.  Owners know that sale and 

purchase activity performed in the precise moment with the appropriate ship is an important 

source of income. These are critical decisions in which they risk losing large amounts of money, 

but also taking enormous profits.  

The decisions of selling or buying ships are essentially influenced by four factors: freight rates, 

age, inflation and owners’ prospects. 

Depending on which stage of the cycle, freight will vary and influence on ship prices. As Dr. 

Stopford well illustrates in his book Maritime Economics, there is a close connexion between 

freight rates and second-hand ship prices. He notes:”… when freight rates are high the Sale and 

Purchase market values a five-year-old ship at about four to six times its current annual 

earnings, based on the one-year time-charter rate.”164 

                                                           
163 Ibid. p. 318- 329 
 
164 Stopford, M. op. cit. p. 204 
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In other words, the basis for pricing second-hand ships is the expected future income from 

operating the vessel. The challenge though, is to be skilled, or rather lucky enough to guess 

right the prospects on vessel’s income. 

The age is obviously an influence on a ship’s price. Under same market conditions a fifteen-

year-old ship will worth less than the same five-year-old ship. Typically a ship loses about five to 

six percent of her value each year and gets depreciated to scrap at fifteen or twenty years. A 

proper maintenance can reduce her devaluation, contrarily, the carriage of corrosive 

commodities or a cheap design will reduce the ship’s economic life. 165  

In the long run, inflation is a factor to take into account. Despite second-hand prices may seem 

that have increased, when bearing in mind inflation indexes, that upwards difference in prices 

may not be that much. 

Finally, the future expectations are probably the most significant factor on second-hand prices. 

Owners’ prospects have an enormous impact on the market up to the point to substantially 

change market conditions, in some cases from the one end to the other in a matter of few 

weeks.166 

4.1.3 The Freight Market 

The freight market is where sea transport is traded and buyers and seller of shipping services 

converge to make a deal. Notwithstanding, traditionally the physical place in which sea 

transport was traded was the Baltic Shipping Exchange, and it is still used for this purpose; but 

today the business is primarily conducted by telephone and mail.  

Within the freight market there are markets for different types of ships depending on which 

trade they are employed. In the short term each trade behaves separately, even so, since same 

traders are engaged in the international freight market, conditions may propagate from one 

sector to another; accordingly, all sub-markets are dependant from each other. 

                                                           
165 Ibid. p. 205 
 
166 Ibid. p. 206 
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The freight market is the main driver of shipping cycles as it generates freight revenue from 

rates, which is the main source of cash for shipowners. These rates are constantly adjusted by 

supply and demand of sea transport. Owners and operators from the supply side and shippers 

or parties who require ship services from the demand side, negotiate seaborne transportation; 

this can be negotiated in diverse ways such as the use of a part (a hull or a tank) or the whole 

ship. This process is generally handled by ship-brokers, who act as intermediary and bring two 

parties together.  

Table 4. Baltic Exchange Tanker Index. 

 

Source: UNCTAD secretariat. “REVIEW OF MARITIME TRANSPORT 2015”. Based on Clarksons Research, Shipping 
Intelligence Network – Timeseries, 2015. 

 

In the Table 4 above the performing of the Baltic Exchange Tanker Index can be observed. One 

first impression is that it confirms the rate volatility in the shipping market. 

4.1.3.a The Charter-Party 

The trade of maritime services within tramp shipping is customarily performed under four 

contractual agreements: the voyage charter, the contracts of affreightment (hereinafter CoAs) 

that are a sequence of voyage charters, the time charter and the bareboat charter. The first 

three charter-parties are provisions for transport services, whereas the bareboat charter is 

rather used for financing ships. These different charter-parties are used when parties reach an 

agreement, depending principally on the supply and demand of ships and commodities at that 

moment, the scale and nature of the deal and the future market expectations of both parties; 

ultimately those seeking to ship cargo mean to do so as cheaply as possible, and those which 

transport these goods aim to get the highest possible earnings.167  

                                                           
167 Fearnley’s Report. p. 36. Paragraph 167. 
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The charter-party stipulates terms and conditions that govern the deal. Since uncertainty plays 

a major role in shipping business, a good charter-party must provide guidance for any 

contingency or unforeseen expense, allocating liabilities for each party in such occurrences. 

They also provide details of the contract like the freight rate, lay time, demurrage and dispatch, 

speed or consumption.168 

Given that it would be too time-consuming and expensive drawing up a new contract every 

time, there are standard charter-parties to be employed in the main types of chartering 

arrangements and type of trade. A general charter-party is the “GENCON” issued by BIMCO, 

which covers most eventualities and can be used as template for the final contract.169 There can 

be as many variations as parties agree to in each contract but depending on the charter format 

common features and specific boxes are shared; in the time charter for example, specific boxes 

for ship’s performance are common if not necessary. In addition, individual companies, which 

most of them are major oil companies, publish their own charter-parties intended to protect 

their interests. 

The liner shipping, relies principally on transportation under Bill of Lading contracts, generally 

governed under the legal framework of Hague-Visby Rules, and it also may be issued under a 

charter-party (rarely under voyage charter), which will be subject to same Rules if incorporates 

the “General Paramount Clause”.170  

Later in this chapter, Freight Forward Agreements (FAA) will be also explained as a risk 

management tool for owners and charterers to prevent negative freight rate fluctuations. 

The Table 5 abridge cost and responsibility distribution of the different contracts, which are 

explained below. 

                                                           
168 Brodie, P. “Commercial Shipping Handbook”. Second Edition. Abingdon: Informa Law, 2006. p. 88. 
 
169 Stopford, M. op. cit. p. 187. 
 
170 See CONGENBILL 2007, the latest version of standard charter party bill of lading which is issued and approved 
by the BIMCO’s Documentary Committee. 
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Table 5. Charter-parties Cost Distribution 

 

Source: Stopford, M. Maritime Economics. 

4.1.3.b Voyage Charter 

The voyage charter parties are the most common used contracts, by which the owner agrees to 

perform a voyage, from a load port to a discharge port, for a fixed price, generally per ton 

transported. Under this contract it is usually to hire the total ship’s transport capacity, however 

for small consignments only a part of it is hired. As it is shown in Table 5, the owner is 

responsible for the nautical and operating management of the vessel, which includes all capital, 

operating, port and bunker costs. 

The terms of the contract are set out in the charter-party covering major and minor 

eventualities that may lead to claims. For example demurrage claims occur when loading or 
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discharging operations delay the vessel, exceeding the laytime, that is the time agreed between 

owner and charterer to perform loading and discharging operations. If it is not the owner’s 

fault, but shipper’s, then the latter has to pay an agreed sum of money or penalty, usually per 

day in concept of demurrage. On the contrary, it may happen that the ship departs before 

expected, then the charterer may claim “despatch” to the owner if it is stated on the charter-

party.  

The main implied and express obligations for the owner under a voyage charter are: to put a 

seaworthy171 ship at charterer’s disposal in the agreed port or region, promptly start the 

voyage; take reasonable care of the cargo; perform the planned voyage with reasonable 

despatch and without deviation; and deliver the cargo to the consignee or designated person in 

the place and at the date agreed.  

For the charterer, the main obligations are: to have the cargo in the quantity agreed in the 

contract, ready for loading at the expected time and place; not to ship dangerous cargo without 

notice; and to pay the agreed hire.172 

Voyage charter despite being the simplest form, it is also widely used for some economic 

reasons. Charterers opt for this form when freight rates are high and prospects are that these 

will decrease so they expect to get future lower freight rates; they are also used when the 

demand for commodities is unstable and shippers cannot guarantee future cargo.173 

There are voyage charters that involve more than one voyage. These can be consecutive or 

intermittent; they are so-called contracts of affreightment or tonnage agreements. 

                                                           
171 See GENCON 1994 Clause 2. Owner’s Responsibility Clause. GENCON sample copy available at: 
www.bimco.org/Chartering/Clauses_and_Documents/Documents/Voyage_Charter_Parties/GENCON94.aspx 
 
172 Cooke, J.; Young. T.; Ashcroft M.; Taylor, A.; Kimball, J.D.; Martowski, D.; Lambert, L. and Sturley, M. “Voyage 
Charters”. Fourth Edition. London: Lloyd’s Shipping Law Library, 2014. p 47; and Rodrigo de Larrucea, J. Maritime 
Law class notes. 2013. 
 
173 Alderton, P.M. and Rowlinson, M. Chapter 7: The Economics of Shipping Freight Markets. In: Grammenos, C. Th. 
ed. “The Handbook of Maritime Economics and Business”. Second Edition. London: Lloyd’s List, 2010. p. 243. 

http://www.bimco.org/Chartering/Clauses_and_Documents/Documents/Voyage_Charter_Parties/GENCON94.aspx
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4.1.3.c Contracts of Affreightment 

A Contracts of Affreightment, used in its limited sense, is a contract that involves a series of 

voyage charters in a single contract. Under a CoA, the shipowner agrees to carry in several 

voyages, a specific amount or tons of cargo, usually in large quantities, in a given time for a 

fixed price per tonne. The main elements to agree in the contract are: the period of validity; the 

total quantity of cargo; the quantity per shipment that is normally given in a range of maximum 

and minimum quantities at owner’s choice; the nominated performing vessels; the loading 

dates; and obligations and liabilities for both parties. Another common term in these contracts 

is the addition of an outline description of the type of vessels to be employed, such as age, 

class, capacity or any other specification agreed.  Likewise in voyage charters, under CoAs, 

owners are completely responsible for the management of the ships employed in them. 

The GENCOA is a widely used standard CoA for the transportation of general bulk cargoes. It is 

published by BIMCO, which also publishes the INTERCOA 80174 that is specific for tankers. A CoA 

is used together with a voyage charter-party that contains the terms and conditions of the 

contract. For example, the INTERCOA 80 each voyage has to be performed under the terms of 

the INTERTANKVOY 76, hence both charter-parties are incorporated in the contract.175 

With these types of contract are common in industrial trades such as iron ore, building 

materials or coal in large quantities. They allow shippers or charterers to arrange transport, 

leaving the details of each voyage to the owner. Since no ship is named, it allows the owner to 

manage efficiently the ships so that can switch cargo between ships and arrange backhaul 

cargoes, improving utilization and consequently lower charter rate.176 The main advantage for 

shippers is that they can secure transport capacity in the future for large quantities of 

commodities and, if happen that freight rates raise, they will be able to pay lower prices. 

Similarly, under CoAs, owners can secure cargo supply for their vessels for some time in the 

                                                           
174 A standard contract of affreightment form for tankers, issued by the International Association of Independent 
Tanker Owners (INTERTANKO). It is adopted by BIMCO 
  
175 Rodrigo de Larrucea, J. “New EU regulation on the application of the articles 85 and 86 of the Treaty as regards 
of the Maritime Transport Tramp Services Competency and Pools”. Barcelona: Universitat Politecnica de Catalunya, 
2006. p. 3. Text available at UPCommons: http://hdl.handle.net/2117/2340 
 
176 Stopford, M. op. cit. p. 183. 

http://hdl.handle.net/2117/2340
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future, and manage them in an efficient manner; and unlike in the spot market, if market and 

demand weaken, owners can also keep rates and therefore earnings if engaged into a CoA. 

4.1.3.d Time Charter 

Time charters are those contracts in which an owner puts a ship to a charterer’s disposal in 

exchange of a hire, in order to do the voyages the charterer wants during a period of time, 

which may last from few day, to months or even years.177  

Lord Diplock defined also time charter as: 

“A time charter… is a contract for services to be rendered to the charterer by the shipowner 

through the use of the vessel by the shipowner’s own servants, the master and the crew, 

acting in accordance with such directions as to the cargoes to be loaded and the voyages to 

be undertaken as by the terms of the charter-party the charterer is entitled to give to 

them”178 

In this sense, time charter is a “location operis” contract in which the owner allows to the 

charterer the use of the ship under shipowner’s master and crew manning; the charterer in 

return pays a hire at regular agreed intervals, normally with fifteen days in advance, if not, the 

owner has the right to rescind the contract and withdraw the ship from the charterer. So the 

charterer that may not wish to become shipowner, has only service interests in the ship, but 

not proprietary. The time-charterer has the commercial control of the ship to transport his 

cargo, being responsible for cargo-handling costs and all voyage expenses, including bunker, 

port charges or Canal transit dues. Equally, the owner continues responsible for capital costs as 

well as keeps the operating management, which include wages, provisions, spares and repairs, 

maintenance or insurance costs. 179 The charterer however, may not even wish to control the 

                                                           
177 Ruiz Soroa, J.M. “Manual de Derecho del Transporte Maritimo”. Segunda Edición del Gobierno Vasco. p. 65. 
 

178 Lord Diplock, Lord Keith of Kinkel, Lord Scarman, Lord Roskill and Lord Bridge of Harwich, in Scandinavian 

Trading Tanker Co AB v Flota Petrolera Ecuatoriana (The Scaptrade) [1983] 2 All ER 763. Lloyd’s Rep. 253, pp. 256-

257. 

 
179 Stopford, M. op. cit. p. 184. 
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vessel but charters-in the vessel on speculative basis, re-letting the vessel if the market rises 

and subsequently getting a profit from the “asset play”. 

Time charters, in practice are more complex than voyage charters, and involve greater 

jeopardies for both parties. Instead of the provisions for laytime, demurrage or despatch that 

voyage charters have, time charters incorporate terms regarding payment dates, delivery, 

redelivery, trading limits, cargo exclusions and off-hire events.  It must be highlighted when and 

where the vessel must be delivered and redelivered as well as in which conditions such as 

bunker levels. Off-hire events must be also addressed since during these periods, the charterer 

does not pay the hire, which results in no income for the owner. Depending on under which 

circumstances the off-hire event occur, it may imply the withdrawal of contract.180 It is time-

consuming and complex to draw up a complete time charter, since many eventualities should 

be covered, hence standard forms are widely used.  

As of today, BIMCO has published several pro-forma time-charter contracts. For dry bulk cargo, 

the BALTIME and NYPE (New York Produce Exchange), which has been revised lately in 2015, 

are the most commonly used forms.181 There are also standard contracts for different 

commodities such as the INTERTANKTIME 80 for tankers182, the BIMCHEMTIME 2005 for liquid 

chemical tankers or the SUPPLYTIME for offshore supply vessels. Individual companies also 

have their own time-charter-parties that are jointly issued with INTERTANKO. For example, BP 

has the BPTIME3 or Royal Dutch Shell the SHELLTIME4. 

Likewise in COAs, companies that have their vessels employed under time charters, secure 

future income. When companies seek to increase capacity, they can buy or charter-in a vessel. 

In some market circumstances, long-time charter-in a vessel may be cheaper than buying, 

hence time and bareboat charter prices are linked to second-hand prices. This relation is 

evident when a fall in second-hand prices entail a decline in the time charter rates and vice 

versa.  

                                                           
180 Coghlin, T.; Baker, W.; Kenny, J.: Kimball, J.D. and Belknap, T.H. “Time Charters”. Seventh Edition. London: 
Lloyd’s Shipping Law Library, 2014. pp. 7-10. 
 
181 See BIMCO’s Time Charter forms at:  
https://www.bimco.org/Chartering/Clauses_and_Documents/Documents/%20Time_Charter_Parties.aspx 
 
182 Issued by BIMCO in association with INTERTANKO. 

https://www.bimco.org/Chartering/Clauses_and_Documents/Documents/%20Time_Charter_Parties.aspx
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4.1.3.e Bareboat Charter 

A bareboat charter "means a contract for the lease of a ship, for a stipulated period of time, by 

virtue of which the lessee has complete possession and control of the ship, including the right to 

appoint the master and crew of the ship, for the duration of the lease”183.  

In other words, a company may arrange a bareboat charter with the owner, if the former 

wishes to take full operational control of the ship but not owning it, during significant periods 

of time commonly for more than ten years, in exchange of a payment for the hire to the latter. 

As illustrated in Table 5, under a bareboat charter the owner is only responsible for capital 

costs, leaving all remaining ones to the charterer, who takes both the operating and the 

commercial management of the ship, including crew arrangement, maintenance, P&I or 

insurance costs. The bareboat charterer can temporarily register the ship in another registry 

different to the primary, so-called “bareboat registry” during the validity of the contract. The 

charterer is also responsible to redelivery the vessel in the same conditions she was delivered 

and to indemnify to the owner for claims originated from trading. The BARECON 2001184 is the 

standard form for bareboat charters published by BIMCO, which can be modified to fit the 

trade and conditions required by parties. 

This contract form is commonly used to finance new-builds through tax leases and single 

purpose companies. In these cases, financial institutions own the ship for investment purposes, 

while the charterer manage it without tying up capital in her in return for a hire.185 

Summing all up, the aforementioned charter-parties are usually utilised by shipowners in 

similar extents in order to spread their risk, fixing ships in voyage by voyage and engaging 

others in long and short-term contracts. Likewise, despite having different purposes and 

suitability all four charter parties may be utilised in the same ship under various charterers, 

involving a “head” or real owner, which for example puts a vessel at the disposal of a 

                                                           
183 United Nations Convention on Conditions for Registration of Ships. Geneve, February 7th, 1986. Art. 2  
 
184 BARECON sample copy available at:  
http://www.bimco.org/Chartering/Clauses_and_Documents/Documents/%20Bareboat_Chartering.aspx 
 
185 Fearnley’s Report. op. cit. pp. 38-39. para. 191. 

http://www.bimco.org/Chartering/Clauses_and_Documents/Documents/%20Bareboat_Chartering.aspx
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“disponent owner” under a bareboat charter for ten years. The “disponent owner” sublet that 

ship to another sub-charterer under a time charter for a period of five years, who at the same 

time agree to fulfil a voyage charter that is part of a Contract of Affreightment, then the voyage 

charterer relets the ship to the Contract of Affreightment owner. 

4.1.3.f Freight Derivatives 

One aforementioned characteristic of the general shipping business, and particularly in   

tramping, is volatility. The main source of income for owners is that resulting from rates in the 

freight market, hence managing risks derived from that volatility is an issue for the industry. 

Even so, shipping industry has been traditionally used to run disproportionate risks in return for 

insufficient prizes.186  These risks may be classified in three categories, which are the price risk, 

credit risk and pure risk. Firstly, the price risk includes those risks derived from changes in the 

inputs and outputs of freight-rates, operating-costs, interest-rates and asset-prices, those that 

the company do not generally have any control on them. Secondly, the credit risk or the 

“counter-party risk”, which includes uncertainty whether the counter-party will fulfil its 

obligations. Thirdly, the pure risk, derived from the reduction of value of business assets due to 

accidents, losses, human error, technical failure and those risks that involve physical damage of 

property or environment.  

A way to manage these risks is through freight derivatives or forward freight agreements (FFAs) 

which are purely financial contracts in which two parties agree prices for carrying commodities 

(the “contract rate”) in a defined route (the “contract route”) at some time in the future (the 

“contract period”). The value of the transaction depends on the value of the underlying asset, 

which in this case are freight rate on a specified route, assessed on one of the Baltic Exchange 

Indices187 or any other agreed relevant index. 188 

                                                           
186 Stokes, P. “Ship Finance Credit Expansion and the Boom-Bust Cycle”. Business of Shipping Series. London: Lloyd’s 
Shipping Law Library, 1997. p. 207. 
 
187 The Baltic Exchange provides more than sixty daily single-route assessments. The principal indices are: the Baltic 
Exchange Dry Index (BDI), the Baltic Exchange Capesize Index (BCI), the Baltic Exchange Panamax Index (BPI), the 
Baltic Exchange Supramax Index (BSI), the Baltic Exchange Handysize Index (BHSI) and the Baltic International 
Tanker Routes (BITR) that makes up the Baltic Exchange Dirty Tanker Index (BDTI) and the Baltic Exchange Clean 
Tanker Index (BCTI). For more information see: https://www.balticexchange.com/ 
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Derivatives contracts may be classified into two general types of transaction. On the one hand, 

the “exchange-traded” derivatives or futures are standardized contracts that are cleared 

through clearing houses, assuming the default risk for both parties. On the other hand, the 

“over-the-counter” (OTC) derivatives or “swaps” are individually-negotiated, usually through 

brokers189, according to parties’ needs; as long as any clearing house is involved, each party 

assumes the risk of default of the other party. As for today, their use has been reduced because 

of the 2008 crisis that lead many contracts to breach. 

In the latter contracts, counter-parties share their risk compensating each other when rates 

fluctuate from the agreed price. Since owners and shippers have opposed risks and when 

freight rates raise, owners win and shippers lose and vice versa, hence contracting to 

compensate each other, parties get rid of risks derived from volatility. 190 

That is to say, on the settlement, if the former contract rate is lower than the market rate at 

that time for the agreed route (i.e. C4 – Capesize Richards Bay – Rotterdam) or the price of the 

relevant index, the seller of the FFA has to pay the buyer the difference between the contract 

rate and the “settlement rate”. This amount must be multiplied by the number of days that the 

contract has last, on the contrary, it is not necessary if the contract is cleared through a clearing 

house; in this case traders pay or receive on daily basis, via the clearing house, the difference 

between the “contract rate” and the price of the index t. Likewise, the buyer of the FFA is 

required to pay the seller if the “contract rate” is higher than the “settlement rate”.191 

FFAs may be traded in several ways, either OTC broking or through “hybrid-exchange”. When 

are traded OTC via FFABA brokers, the contracts may be cleared, for example, by the London 

Clearing House or the New York Mercantile Exchange, or can be not cleared and traded 

                                                                                                                                                                                           
188 Alizadeh, A.H. and Nomikos N.K.  “Shipping derivatives and Risk Management”. London: Palgrave Macmillan, 
2009. pp. 4-8; Kennedy, J.D. and Califano, R. “Forward Freight Agreements”. [online] Carter Ledyard & Milburn LLP. 
Available at: http://www.clm.com/publication.cfm?ID=85 [Accessed 7 Oct. 2015] 
 
189 The Forward Freight Agreements Brokers Association (FFABA) publishes the FFABA 2007 standard contract. See: 
https://www.balticexchange.com/ffa/ffaba/ 
 
190 Stopford, M. op. cit. p. 193. 
 
191 Kennedy, J. D. and Califano, R. op. cit. 

http://www.clm.com/publication.cfm?ID=85
https://www.balticexchange.com/ffa/ffaba/
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principal-to-principal using standard forms such as the FFABA 2007 or the ISDA Master 

Agreement. Alternatively, FFAs may be traded through a “hybrid” exchange like the Imarex192 

that combines direct electronic execution, voice brokerage and clears the contracts through the 

Norwegian Futures and Options Clearing House (NOS).193 

In short, the chief benefit of freight derivatives is that by using them, market players can hedge 

their risks from rates’ volatility, either downwards or upwards, which is the fundamental 

weakness of the shipping industry, especially in the dry-bulk and tanker sectors. Their use is 

increasing, and apart from hedging purposes for owners or shippers, new players such 

investment banks and hedge funds are entering the market. In addition, their liquidity and 

“obscurity”, especially when exchange traded, also grab the attention of speculators. Finally, 

since derivatives trading relies on the accessibility of accurate, continuous and transparent 

information, a reliable source of price information, such as the Baltic Exchange indices, is 

essential. 194 

4.1.4 Demolition Market 

Finally, the demolition or recycling market that despite being the most unappealing part of the 

business, this does not make it less important. It works similarly to sale and purchase markets, 

however the differences are that ships are not traded among other shipowners, but they are 

old or obsolete and are sold to scrapyards to demolish or recycle them. Otherwise, there are 

intermediaries or speculators involved nevertheless the final customers are always scrapyards, 

which are principally located in Far East countries such as Pakistan, China, Bangladesh or India 

as shown in Table 6. 

                                                           
192 The International Maritime Exchange or “Imarex” is an exchange for trading FFAs established in Oslo. 
 
193 Alizadeh, A.H. and Nomikos N.K.  op. cit. pp. 131-134. 
 
194 Ibid. p. 173. 
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Table 6. Tonnage Sold for Demolition, Major Vessel Types and Countries (2014, Thousands of 

GT). 

 

Source: UNCTAD secretariat. “REVIEW OF MARITIME TRANSPORT 2015”. Based on data provided by Clarksons 
Research 

The process is usually handled through brokers specialised in this market. When the broker 

receives the order from his principal, he circulates the ship’s details to potentially interested 

buyers. If a transaction is made, it is usually done by means of own broker’s sale and purchase 

contract, whereas it is sometimes used the NSF, the RECYCLECON, which provide a pro-forma 

agreement for the sale of vessels for green recycling or the DEMOLISHCON, also issued by 

BIMCO.195, it is usually not the preferable choice.196  

The demolition and second-hand markets are also linked by its relative costs. Normally, a 

shipowner can decide whether selling the vessel on the second-hand market for further trading 

or scrapping her. If the ship is sold on the second-hand market, owner must be aware to not 

selling her to a possible competitor. In addition, some types of ships like standard container or 

dry-bulk carriers are more suitable for selling in the second-hand market than others such as 

specialised ships, which have a low value in other uses, placing scrapping as the best option.197 

                                                           
195 Contracts available at:  
www.bimco.org/Chartering/Clauses_and_Documents/Documents/Sale_and_Purchase.aspx 
 
196 Stopford, M. op. cit. pp. 212-213. 
 
197 Strandenes, S. P. op. cit. p. 292. 

http://www.bimco.org/Chartering/Clauses_and_Documents/Documents/Sale_and_Purchase.aspx
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As seen in the previous point “Ship Prices”, these are linked directly to freight rates and the 

expected generated income over the vessel’s operational life. When it arrives to its end or rates 

do not cover operational costs, the ship is sold to scrap and affecting consequently the 

scrapping volume. So in this way, demolition market is indeed linked to the freight market. In 

the Figures 5 and 6 can be observed the relation between time charter rates and tonnage 

scrapped from early 2014 until mid-2015. 

Figure 5. Average of Time Charter Routes for Baltic Indices (2014-2015) in USD per Day. 

 

Source: BIMCO and Clarksons 

 

Figure 6. Dry Bulk Demolition in Million DWT (2014-2015) 

 

Source: BIMCO and Clarksons. 
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Furthermore, scrapping volumes are obviously linked to political decisions. On the one hand, 

regulations regarding phasing out vessels that do not meet the minimum required 

specifications, such as single-hull tankers, may produce an increase on demolition demand.  

On the other hand, these policies may also have the opposite effect and increasing costs of 

entry and exit and therefore the flexibility. It is true that ship recycling provides a handy supply 

of steel, re-using about 95-98 percent of ship’s weight, but it also involves large quantities of 

plastics and hazardous materials such as asbestos, lubricating oils or bunkers. Still today, most 

scrapping practices, generally performed by “beaching” methods, lack of safety and 

environmental standards, having a cost in terms of lives and pollution. The IMO took a step 

forward in May 2009, adopting the “Hong Kong International Convention for the Safe and 

Environmentally Sound Recycling of Ships”. This convention aim a safe and environmentally 

sound ship recycling by means of regulating the design, construction, operation and 

preparation of ships to recycle, as well as providing guidelines for the operation of scrapyards. 

The Convention will enter into force 24 months after the ratification of 15 states, representing 

40 per cent of the world’s fleet by gross tonnage.198 

Lastly, by prudently building ships, considering the dismantling process, the industry will be 

able to use energy more intelligently and cost-effective, making the whole practice safer and 

less harmful for the environment. A way to get closer to these objectives is the further 

regulation of the sector, with for example, the ratification of the Hong Kong Convention. 

Designing ships to one day be recycled, reduce hazardous materials, keep an Inventory of 

Hazardous Materials, and ultimately, designing a sound ship recycle plan. 

4.2 The Role of Brokers 

The shipping business is international by nature, ships are movable assets that carry 

commodities worldwide, linking buyers and sellers from many different parts of the globe, 

                                                           
198 Lloyd’s Register. “Ship recycling. Practice and regulation today”. [online]  London. Lloyd’s Register, June 2011. 
Available at: http://www.lr.org/en/marine/consulting/environmental-services/ship-recycling/consultancy.aspx 
[Accessed 3 Oct. 2015]; For further information see: 
http://www.imo.org/en/OurWork/Environment/ShipRecycling/ 

http://www.lr.org/en/marine/consulting/environmental-services/ship-recycling/consultancy.aspx
http://www.imo.org/en/OurWork/Environment/ShipRecycling/
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involving many parties and interest in each transaction. The parties involved in the freight 

market, where seaborne transport is bought and sold, can be, inter alia: suppliers of cargo, 

shippers, commodity traders, charterers, obviously shipowners and operators, consignees or 

buyers and sellers of cargoes. However, there is a key figure to fine-tune the market, the 

brokers; usually each party involved have conflicting interests and without them, every deal 

would be much more troublesome. 

Brokers act as intermediary specialists, depending on the referenced market, between 

interested parties and bring them together. For example in the newbuilding market a broker 

match shipbuilders with buyers; in the sale and purchase market, potential buyers with sellers; 

in the freight market, owners and charterers; or in the demolition market, scrapyards with 

owners. 

As for Dr Stopford:  

“The broker’s task is to discover what cargoes or ships are available; what expectations the 

owners/charterers have about what they will be paid or pay; and what is reasonable given the 

state of the market. With this information they negotiate the deal for their client, often in tense 

competition with other brokers. Brokers provide other services, including post-fixture 

processing, dealing with disputes, and providing accounting services in respect of freight, 

demurrage, etc. Some owners or shippers carry out these tasks themselves. However, this 

requires a staff and management structure which only very large companies can justify. [...] 

Since broking is all about information, brokers tend to gather in shipping centres. London 

remains the biggest, with other major centres in New York, Tokyo, Hong Kong, Singapore, 

Piraeus, Oslo and Hamburg.”199 

Rather to be precise, brokers tend to specialise in different markets and geographical areas, 

therefore there is a wide variety of broker specialisations to cover all segments of the business 

such as dry cargo brokers, tanker brokers, offshore supply vessel brokers, containership 

                                                           
199 Stopford, M. pp. 181-182. 
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brokers, sale and purchase brokers, newbuilding brokers or the already mentioned FFA 

brokers.200 

A broker must have a good market overview and gather market intelligence in order bring 

together different clients and offers and identify successful businesses. It is important to know 

which vessels have been fixed lately and the “going rate”, which are the ships and cargoes in 

position as well as give his opinion regarding market prospects. 201 

It is critical, as they play a significant role in negotiations, and especially when representing 

both parties, to adopt a neutral position in relation to them. Hence, they are exposed to liability 

for misrepresentation and must exercise duty care to both principals, even when in such 

conflict of interests, to reach a “bona fide” agreement, avoiding any misunderstanding and 

dispute and leading the business to safe harbour.202 

4.3 Shipping Market Cycles 

The four markets have been revised and it has been demonstrated how the cash, mainly from 

freight rates, flows between markets. In these point it is shown how the cycles have huge 

impact on the shipping markets and on the contrary, how markets’ behaviours influence the 

cycles. 

First things first, a cycle can be defined as “a period in which a certain round of events or 

phenomena is completed, recurring in the same order in succeeding periods of the same 

length”. 203 Despite there is a “rule of thumb” among the industry that these cycles last seven 

years, it is indeed not true and therefore the former definition is neither when concerning 

shipping business. As Stopford says, when put into practice “[…] shipping cycles are a loose 

                                                           
200 See the Institute of Chartered Shipbrokers, which is the professional body for shipbrokers, ship managers and 
agents worldwide. At: http://www.ics.org.uk/ 
 
201 Fearnley’s Report. op. cit. p. 44. para. 211-213. 
 
202 Mandaraka-Sheppard, A. “Modern Maritime Law. Volume 2: Managing Risks and Liabilities”. Third Edition. 
Abingdon: Informa Law from Routledge, 2013. p. 307. 
 
203 Oxford English Dictionary: http://www.oed.com/ 

http://www.ics.org.uk/
http://www.oed.com/
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sequence of peaks and troughs. Because the timing of each stage in the cycle is irregular, simple 

rules like the “seven-year cycle”, […] are far too unreliable to be worthwhile as a decision 

criterion.”204 A logical reason for this irregularities in the timing is that the industry is largely 

influenced by “shocking” or “random events”. Such events often drives markets to collapse or 

boom. Clear examples of that are The Great Depression in 1929, both World Wars or the Six 

Day War and the closure of the Suez Canal.  

What it is unquestionably true is that all cycles have four common stages205 which may last to a 

greater or lesser extent. For instance: 

A shipping cycle starts from a trough (first stage). In this stage, there is a surplus of tonnage, 

ships sail at low-steam to reduce consumption and ports and harbours are congested. Then, 

freight rates start falling and some owners move ships into lay-up as they cannot cover 

operating costs. Tight credit and low freight rates produce negative cash flows and financial 

pressures appears.  Banks may foreclose forcing owners to sell new ships for a “pittance”, 

inefficient operators exit the business or default while other owners appreciate having saved 

some cash from the “better days”, second-hand vessel prices match scrap ones, boosting the 

demolition market and eventually market starts to address. 

After a trough sooner or later a correction of the market starts and the recovery stage begins 

(second stage). Supply and demand start to adjust and freight rates gently recommence to rise, 

exceeding operating costs again, and allowing laid-up ships to resume operations. The 

insecurity continue in the market but some lights of recovery appear and confidence grows. 

Second-hand prices builds up, cash flows in again and market surrounds of prosperity 

sentiment. 

In the third stage, there is a strong market sentiment, supply and demand get balanced and 

freight rates surge, normally two or three times operating costs, which generate liquidity. Such 

liquidity together with the keenness of banks to lend credit and the strong demand, make 

owners to rush for increase capacity. As delivery time for new-builds increases, it makes 

                                                           
204 Stopford, M. op. cit. p. 131. 
 
205 Ibid. p. 98. 
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shipyards unappealing, second-hand prices may surpass newbuilding ones and old ships are 

bough without inspection. The longer the peak last, the more the expectations increase. 

Finally, the as feared as unavoidable collapse occur (fourth stage). Capacity grow so fast that 

supply leave demand behind and freight rates plunge. The market outlook gets even worse as 

new-builds ordered at the top of the cycle’s peak are delivered; this usually occur together with 

a global recession. Freight rates continue falling and less attractive ships suffer to get cargo, still 

there are some liquidity and shipowners refuse to sell expecting the market to gather pace 

again and deny the obvious, the peak is over. Again, another cycle finishes and the market cycle 

resets. 

Certainly, since there are many factors involved, predicting cycles is more a matter of luck than 

skills, though having a strong knowledge and sense of the industry can make the difference. The 

fact the cycles are not regular and vary from one sector to another makes them even more 

difficult to predict. For example, as of October 2015, dry bulk freight rates were falling on daily-

basis, whereas tanker rates climbed-up. Due to low oil prices, tankers were being employed as 

floating oil storage facilities, which produced a shortage of tankers and consequently a rising in 

freight rates, edging above USD 100,000 per day. Other reasons for such increase could be that 

Asia and particularly China was aggressively importing crude as refineries were coming out of 

maintenance; this crude mainly came from Middle East and also from the North Sea area, 

which is a very long-haul journey for VLCC and ULCC having to border the Cape and therefore 

creating tonne miles.206 However, analysing the reasons of previous cycles from their roots and 

evaluating the world’s economy situation may give investors an overview of the market 

conditions and act in accordance, especially to supply, where owners can really contribute. In 

short, shipping cycles occur because the supply of ships shifts much slower than the demand 

for them. 

On the one hand, it is obvious, going counter-cyclical seems the best option. When the market 

is rising, a way to maximise earning is to trade ships on the spot market, then when reaching 

                                                           
206 Jha, M.and Christie, N. “Oil Tanker Rates Soar Past $100,000 Per Day”. Bloomberg, 3 October 2015. [online] 
Available at: https://gcaptain.com/oil-tanker-rates-soar-past-100000-per-day/ [Accessed 6 Oct. 2015]; and Teekay 
Marine Markets. Tanker Update, October 2015. Video available at: https://youtu.be/GRdZYIprkGY 

https://gcaptain.com/oil-tanker-rates-soar-past-100000-per-day/
https://youtu.be/GRdZYIprkGY
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the peak and second-hand ship prices are high, the option would be to sell ships or putting 

them on long-time charters and COAs through the trough. At this point, following the “buy low-

sell high” strategy, either new orders should be placed to get them delivered when the 

recovery (stage 2) took place or buy second-hand tonnage at distress price. 

Rather to be precise, it would be presumptuous to assume that owners, who play in a 

multimillion dollar industry, are not aware of this strategy. The shipping business is very 

volatile, seriously affecting owner’s decisions. Depending on the timing of a decision, the result 

may be completely different, from abundant profits to irretrievable losses. Likewise, if 

shipowners try to go counter-cyclically on the wrong time of the trough, the result would be 

disastrous. 

Finally, as George Lazaridis noted to Hellenic Shipping News:  

“[…] there is a way out of the gloomy market downturn but it involves a redefining of how we 

view the markets rather than waiting for another global trade super cycle. The dangers are now 

more placed in the hands of the industry itself and its ability to revert from “shooting itself in the 

foot” so to speak. With the shipbuilding industry having also been forced into a corner these 

past months, progress has been made in preventing further ordering sprees […]. If we are able 

to keep fleet growth rate under cap and closer to what global trade growth dictates, then we 

might just be closer to more promising freight market levels steering well away from the levels 

we had been seeing during the first half of 2015.”207 

                                                           
207 Nikos Roussanoglou. “Capesize fleet increases by just 1 vessel during last 12 months, in positive sign for dry bulk 
shipping market”. Hellenic Shipping News Worldwide, 26 September 2015. [online] Worldwide 26 September 
2015. Available at: http://www.hellenicshippingnews.com/capesize-fleet-increases-by-just-1-vessel-during-last-12-
months-in-positive-sign-for-dry-bulk-shipping-market/ [Accessed 2 Oct. 2015] 

http://www.hellenicshippingnews.com/capesize-fleet-increases-by-just-1-vessel-during-last-12-months-in-positive-sign-for-dry-bulk-shipping-market/
http://www.hellenicshippingnews.com/capesize-fleet-increases-by-just-1-vessel-during-last-12-months-in-positive-sign-for-dry-bulk-shipping-market/
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Chapter Five. Horitzontal Co-operation 

Agreements: Pools 

Up to this point, an overview of the shipping markets and in more depth the tramping, has 

been given. For the ultimate purpose of the present work that is the assessment of the effects 

of the EU Competition Rules on tramp shipping pools, it is needed to see first what a pool is, its 

purpose, main features, structure and functioning. It is of exceptional relevance when assessing 

pool agreements within Articles 101 (ex. Art. 81) and 102 (ex. Art. 82) of the Treaty on the 

Functioning of the European Union. 

This chapter will be focused on tramp pools that are considered the most widely used form of 

horizontal co-operation between tramp carriers.208 Then, the Commission defines horizontal 

co-operation agreements as:  

“[…] agreements concluded between competitors (as opposed to vertical agreements which 

are between companies at different levels in the supply chain), for example with a view to 

co-operate on research and development, production, purchasing, commercialisation, 

standardisation, or exchange of information.” 209 

They also indicate that these agreements can bring “substantial economic benefits” so that 

companies are able to react to more competitive and challenging markets. Conversely, such 

agreements may restrict competition and be detrimental for society, consequently, as long as 

they fall within Articles 101 and 102 of the TFEU, they should be prohibited. With this purpose, 

to determine whether a pool should be prohibited or not, it is crucial to bear in mind the nature 

                                                           
208 Clarksons’ Report. op. cit. p. 33. 
 
209 See: Competition: Commission adopts revised competition rules on horizontal co-operation agreements. FAQs. 
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of the agreement, and as the Maritime Guidelines suggest in the paragraph 62: “each pool must 

be analysed on a case-by-case basis to determine, by reference to its centre of gravity[…], 

whether it is caught by Article 81(1) and, in the affirmative, if it fulfils the four cumulative 

conditions of Article 81(3).”210 

5.1 Pools 

Under such a volatile conditions the shipping business works, shipowners seek different means 

to improve their efficiency and spread risk. It has been explained how they play their cards in 

the different shipping markets, like spot chartering in rising markets, engaging their ships in 

long-time charters when at the peak, asset playing buying low and selling high or trading freight 

derivatives to secure freight income against bear market expectations. These are some of the 

means owners have to “survive” or get a chunk of the cake. Principally in tramp sector, owners 

may pool similar vessels under a common management to improve fleet deployment efficiency 

and spread risk. 

Despite the fact that there are no two identical pools, moreover, every market has different 

pool structures, they however share some common characteristics. In this sense, some of the 

features are present in the definition of shipping pool given by Packard that defines these as:  

“…a collection of similar vessel types under various ownerships, placed under the care of an 

Administration. This Administration markets the vessels as a single, cohesive unit and 

collects the earnings which, in due course, are distributed to individual owners under a pre-

arranged weighing system by which each entered vessel should receive its fair share...."211 

Furthermore, Murray212 also noted that pools collect and distribute revenues derived from 

negotiated charter-parties and CoAs to pool members. 

From these definitions, Haralambides213 identifies nine common features that pools have in 

larger or lesser extent; these are: similar tonnage, central administration, joint marketing, 

                                                           
210 Maritime Guidelines. op. cit. para. 62. 
 
211 Packard, W. V. “Shipping Pools”. London:  Lloyd’s of London Press, 1989. p. 5. 
 
212 Murray, R. “Shipping pools and EC competition law”. Paper delivered at EC Competition Law: A guide for the 
Shipping Industry. London, 2 March 1994. 
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negotiation of freight rates, centralisation of incomes and voyage costs, freight collection, 

weighing system, revenue distribution and fair share. 

The similar tonnage is a noticeable feature of pools. The main reason for this is the fact that in 

order to achieve an efficient fleet deployment and bid for large CoAs, vessels should be 

efficiently substitutable; this means that the less the size and type of ships differ, the better 

substitutability they have.  The pool members trade in the same markets and are competitors 

outside the pool; whether they are direct competitors or not depends on their capacity to 

perform such contracts alone. In the case they were not able to carry them out by their own, 

they may be not considered direct or real competitors.214 The fact that pooled vessels are 

similar also simplifies the pool point distribution for the vessels.215 

The central administration is also a common characteristic all pools share. Similar vessels are 

pooled and managed under a common administration, the Pool Managing Company 

(hereinafter PMC). The pool manager markets the fleet as a single cohesive entity (joint 

marketing), executes day-to-day operations, negotiate contracts, takes the responsibility for 

operating costs, collects the freight earnings as well as distributes these among the members 

by means of a fair weighting system which is agreed between all pool members.216 

Normally, the key purpose of pools is to achieve a more efficient and cost effective fleet 

deployment of its members and correspondingly spread the risk. The purposes, the 

organizational structures and operational policies a pool may adopt, differ ones from others. All 

the same, the central administration of similar tonnage in order to achieve a more efficient 

fleet deployment, and hence being able to bid for large contracts, and the profit sharing linked 

to a “distribution key”, are all inherent elements present in every pool. 

                                                                                                                                                                                           
213 Haralambides, H. E. “The Economics of Bulk Shipping Pools”. Extract from Maritime Policy & Management, 
23(3): 221-237, 1996. 
 
214 Maritime Guidelines, para. 64. 
 
215 Fearnley’s Report. p. 246. para. 972. 
 
216 Haralambides. op. cit. pp. 223-224. 
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5.1.1 Pool Purpose 

Frequently, small and medium owners cannot face large CoAs, even major owners engaging in 

such CoAs may feel that the burden and risk of buying tonnage, time chartering or getting them 

in the spot market, is too high to carry these contracts out alone. Besides, individual or small 

shipowners are also concerned about creating their own operational and commercial 

departments. These are some of the reasons why an owner can decide entering a pool, there 

are many else such as the optimization of fleet scheduling, to increase the response capacity to 

varying market conditions, getting more and better financing, better achievement of economies 

of scale or get  a high and distinguishable company image.217 

There are few markets as atomized as tramp shipping is, where many buyers and sellers fiercely 

compete with each other. The increasing tendency to tender large CoAs by major multinational 

corporations has led to the emerging of tramp pools. These contracts offer owners to secure a 

stable source of income during the time the contract lasts and consequently the exposure to 

volatility of the market is lessened.  Yet, CoAs consist, in most cases, on one-way voyages; this 

entail that, without a large and well-managed fleet, a single owner will probably have to face 

many ballast legs in order to redeploy its vessels again for the next voyage. This problem can be 

solved only if the owner has a fleet size beyond contractual requirements, and generally, it is 

only possible by means of a pool.218 

Moreover, entering into a pool enables owners to carry out not only large CoAs but also taking 

advantage during strong market periods, going spot without assuming excessive risks. The pool 

generally seeks to spread risk by engaging the fleet under several market approaches. For 

example, when a vessel has completed the leg of a CoA, the pool manager goes spot in the area 

of the discharge port, expecting to engage the vessel in a voyage charter in order to reposition 

her in a more favourable area to continue with the CoA or time charter previously agreed. In 

this way, the pool manager spreads risk having bid for different agreements and with the 

possibility of reducing ballast-legs and dead freight. 

                                                           
217 Ibid. p. 224. 
 
218 Ibid. p. 226. 
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Nowadays pools may be provided of great flexibility, for example, the number of ships an 

owner has to put into can be agreed and not all owners must put the same number of ships. 

However it may be preferable that all owners put the same number of vessels as this can affect 

the vote influence on the pool decisions. Modern pools also offers owners to choose the level 

of risk they prefer. I.e. “from a minimum guaranteed income or fixed income, exposure to a CoA 

[…] to pure spot market operations, where the pool manager acts as the charterer for the 

shipowner.” 219 Generally such minimum guaranteed incomes for owners are under condition of 

a “ceiling”. 

The flexibility for negotiating many different contract, only possible for large fleets, brings a 

stable income source from the CoAs and also enables an “elastic band” to take advantage of 

bull markets by means of agreeing single-voyage or short-time charters.220 In the chemical 

tanker market, it is not unusual for pools to undertake parcel-CoAs, accepting cargoes form 

different owners. It is a unique feature of chemical pools since they employ parcel tankers.221 

Small companies forming part of a pool can benefit from it, achieving larger operations and 

enhancing their companies’ profiles if they prove their reliability outside the pool. They also can 

take advantage of penetrating in markets that, outside the pool, they could not have reached. 

One of the reasons why the tramp business is close to a perfect competition market is that 

there are few entry barriers and the existence of pools reinforces that fact. Newcomers 

wanting to enter the market may find a way by entering a pool, only having to make the 

economical effort to buy a vessel. Certainly, an investor will likely get better financial support 

and credit condition from banks and financial institutions if a pool allows his membership, since 

this can be proved as a stable source of income.222 As a matter of fact, this may not be 

necessarily true. Regarding Haralambides researches, forming part of a pool may even reduce 

financing support if such membership is under unfavourable terms such as variable freight 

                                                           
219 Fearnley’s Report. p. 244. para. 964. 
 
220 Haralambides, H. E. op. cit. p. 226. 
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THE TRAMP SHIPPING BUSINESS AND THE EU COMPETITION LAW 
 

 

 

 
104 

revenue and the fact that CoAs are constantly re-negotiated. This can reduce owner’s flexibility 

to freely take the ships at his disposal and therefore make financiers reluctant to lend credit. 223 

A disadvantage the joint marketing could present in some way diseconomies for owners in the 

long-term; that is, owners could get rid of or downplay their chartering department once they 

enter in a pool entrusting the management of their vessels to the PMC, but in the event that 

they decide leaving the pool, diseconomies will present. 

Pool agreements are individually negotiated contracts, and they differ ones from others. To 

ensure a clear and fair pool point distribution to members, choosing the most suitable pool 

structure and naming a skilled pool manager are mainstays in order to ensure the solidness and 

perseverance of the pool over the time. 

5.1.2 Central Administration and Pool Management 

Pools’ managerial structure is variable but, in almost all cases, the pool is managed under a 

central administration, the PMC. The pool manager may be either a pool member to whom 

other members have delegated this function or an independent management company created 

ad hoc. Packard identified two types of structure: Member-controlled pools and 

Administration-controlled pools.224 However, a third type, the agency pools are also relevant.225 

Firstly, the Member-Controlled Pools. Under this structure the management of the pool rests 

with one or more dominant members. These are normally created by few partners in order to 

jointly perform large CoAs for existing customers. For non-members it is difficult to enter in 

these pools, and are normally only accepted for operation enhancing reasons.226 With this 

structure, dominant members can expand their fleet with a much smaller investment compared 

                                                           
223 Haralambides. op. cit. p. 229. 
 
224 Packard. W.V. op. cit. p. 6 
 
225 Fearnley’s Report. op. cit. p. 247. para. 973. 
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to acquiring new tonnage or chartering it in, especially if the charter hire to “minor” members is 

paid by means of pool’s distribution profits.227 

Secondly, the management and structure of administration-controlled pools differs too much 

from member-controlled ones. Under this administration, several owners pool their vessels 

under a common administration and management; despite the possibility to find a dominant 

member, each owner has participation and share of the PMC, depending on the tonnage 

provided and thus it is a more cooperative and transparent approach. An advantage of this 

approach is that small owners can pool their vessels and gain relevance to charterers and also 

to open a window to bid for larger contracts. In these pools, the weighting system is an 

essential part, far more than in the member-controlled ones, not only for the correct 

functioning of the pool but also to attract more members.228 

Finally, the last identified format is the agency pools. These pools operate like an agent of its 

members. Namely, the PMC acts on behalf of the members as their agent, negotiating and 

performing contracts, paying the costs and collecting the revenues of each of the members. 

Since the PMC conclude the contracts as a members’ agent, it takes effect directly between 

members and charterers.229 

The PMC is a basic pillar for the pool and it must be skilful enough to guarantee the proper and 

efficient functioning of it. Pool members entrust the management of their vessels to the pool 

manager, who operates the vessels and negotiate contracts. As the PMC operates the vessels, 

has to pay all voyage costs, including bunkering, port charges, canal dues, etc. It also collects 

revenue from freights (CoAs, spot charters), demurrages or claims, and distribute them to the 

members after deducing an administration fee and expenses incurred. In the case of agency 

pools, in which members receive freight earnings directly, then they deduce the amount 

corresponding to voyage costs and the remainder is shared with the PMC who in return, 

                                                           
227 Lorenzon, F. and Nazzini, R. Setting Sail on a Sea of Doubt: Tramp Shipping Pools, Competition Law and the 
Noble Quest for Certainty. In, Antapassis, A. et. al. ed. “Competition and Regulation in Shipping and Shipping 
Related Industries”. Leiden-Boston: Martinus Nijhoff Publishers. 2009. p. 99. 
 
228 Haralambides. op. cit. pp. 223-224. 
 
229 Lorenzon, F. and Nazzini, R. op. cit. p. 100. 
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distributes the remaining income among the members according to the “distribution formula”. 

Independently of the structure, owners are responsible for capital and manning costs derived 

from their ships, these include, inter alia, capital expenses, loan repayment, insurance and 

maintenance. Furthermore, they are contractually compelled to keep a proper manning, a 

sound maintenance, the insurance and class of the pooled vessels according to pool 

agreement.230 

The PMC usually provide to its members additional services such as market intelligence, 

marketing, scheduling, bunkering or claims advice. An important duty conferred to the pool 

manager is the delivery of transparent and reliable information to the members. This include 

market analysis, freight forecast, assessment of pool performance, and individual comparison 

of members’ ships with overall pool’s fleet. The PMC has to constantly be convincing its 

members about its neutrality. The mutual trust among pool members and, especially, towards 

the PMC that has to demonstrate solid financial results, are of extreme importance for the 

longevity of the pool.231 

The Figure 7 shows the common structure of dominant-member-administration pools. An 

example of this pool can be seen in the role the Norwegian Klaveness have in the Baumarine 

and Bulkhandling pool “…has an important role in executing the voyages and the close 

interaction with the pool members to optimize the vessel performance.”232 

It is not rare to find a dominant member in each pool. This is normally the owner who created 

and promoted it, yet, the figure of a dominant member is important so that he has normally the 

a high standing company, with a better overview of the industry, a skilful network of specialists 

and a strong list of customers. The existence of this dominant-member allows smaller ones to 

bid for larger contracts that they could not have performed alone as well as the increased 

capacity to aim for a larger customer target. On the other hand, the dominant member can 

time-charter-in tonnage, either from pool members or other owners with a lower risk and 

investment in exchange for a guaranteed steady income to other members. 

                                                           
230 Haralambides. op. cit. p. 224. 
 
231 Ibid. pp. 230-231. 
 
232 See Torvald Klaveness website: http://klaveness.com/services/baumarine/ 

http://klaveness.com/services/baumarine/
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Figure 7. Main Structure and Activities of a Member-controlled Pools. 

 

Source: Haralambides H.E. The Economics of Bulk Shipping Pools. 

 

The structure of the agreement can be compared to the way in which voyage charters are 

framed in CoAs.233 In other words, pool agreements serve as a frame contract (master charter) 

which regulates time-charters by which the PMC charter-in tonnage from the members or 

other owners to the pool and also includes several annexes regarding the regulatory framework 

of the PMC, its duties and the distribution of profits. The latter is usually the most controversial 

within a pool agreement, hence the PMC is responsible to prevent or reduce any potential 

conflict between members. 

5.1.3 Weighting System 

The weighting system reflects each vessel’s generating revenue capacity and it must be agreed 

by each pool member; in the case of new members, they must adhere to it. Certainly, it is a 
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critical point to negotiate and if one or more members do not agree on that terms, the pool can 

eventually break up. 

The PMC is in charge of sharing pool’s revenue to its members, thus the PMC relies on that 

distribution key or formula, which has been agreed by all members and revised at periodic 

intervals by them. This formula is mostly built on the vessels’ earning potential, than in the 

actual earnings, given that the pool objective is to maximise profits in the long-term rather than 

taking advantage in the spot market. So that the weighting system is to assess the commercial 

attractiveness of each ship, assigning pool points to them depending on a large number of 

trading, operational, technical and design factors. 234 

As for Haralambides, a common used technique is to base the weighting system on a “reference 

ship”. This model sets out a reference ship that can be either an existing ship or a non-existing 

ship used as a reference model. To this ship of reference is set a value of “100” pool points 

having taken into account a number of factors such as cargo interchangeability, flexibility, 

consumption, speed, age, class or size; then, pooled vessels are compared to this reference 

model and they are assigned with corresponding pool points. Better, or ships with higher 

potential earning will probably get more than 100 points and worst performing potential ships, 

less than 100.  

The problem of this method, identified by Haralambides, is that since the weighting system is 

based on this method, when members ordered ships, they will make the decision and choose 

the design, aiming to achieve the highest possible point allocation in order to maximise their 

income. However, this would mean that the required flexibility a pool needs to carry out 

different contracts, would be handicapped, since all ship would be too similar. It can be avoided 

transferring newbuilding decisions to pool’s executive board. Pools, in order to prevent this 

“selfish” behaviours, design point allocation systems that incentive members to maximise 

earning of the entire pool.235 

The Figure 8 shows the four most important factors for the pool’s distribution formula. These 

are: the bunker factor, the carrying capacity, the trade factor and the days in operation. 
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Figure 8. Weighting factors of the pool’s distribution formula. 

 

Source: Haralambides H.E. The Economics of Bulk Shipping Pools. 

The lower the bunker consumption is, namely machinery efficiency, the more the points the 

ship will get. It is difficult to determine without an accurate performance monitoring, especially 

when assessing pool points to new members’ ships. For example, in harsh weather, the 

consumption increase regardless of how efficient the machinery is. It must be clearly stated in 

the pool agreement. When consumption differs from the described in the charter-party, the 

owner can be given a premium or a deduction. 

The carrying capacity depends on the ship’s size and versatility. The size is not a biggest 

problem since all pool ships are of similar sizes; yet some pools give bonuses to small ships 

because they normally perform better (higher loading factors and less ballast-legs) in weak 

market conditions. The versatility regards to how easily the cargoes are switched. It should be 

noted that the cargo versatility must be of interest for the pool. For instance, the capacity to 

carry containers on deck is not of that relevance in a dry bulk pool. 
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The trade factor refers to vessel’s efficiency and suitability. It is itemized in non-design, 

operational and basic trading factors. The basic trading factor entails the efficiency of the 

design, fuel and cargo-handling efficiency in order to minimize costs. In contrast, the 

operational trading factor refers to trading capabilities of the ship in the sense to secure back-

haul cargo for example, promoting profit maximization. Finally the non-design trading factors 

regards to age, trading limitations or skill of ship’s owner. 

The days in operation are an important factor when distributing pool points, taking into 

account that off-hire periods for dry-docking, maintenance, retention etc. are not pondered. 

This off-hire periods should be planned carefully and are generally decided by the manager. As 

noted before, efficient fleet deployment is one of the main objectives of pools. 

When pool points have been allocated to each ship taking into account the latter factors (𝐶𝐶𝐶𝑠, 

𝑂𝐻𝑠, 𝑇𝐹𝑠, 𝐵𝐹𝑠), the ship’s net revenue (𝑁𝑅𝑠) in the Total pool revenue for a given period of time 

(𝑁𝑅𝑝),  can be calculated using the following formula236: 

𝑁𝑅𝑠 =
𝐶𝐶𝐶𝑠 · 𝑂𝐻𝑠 · 𝑇𝐹𝑠 · 𝐵𝐹𝑠

∑ (𝐶𝐶𝐶𝑖 · 𝑂𝐻𝑖 · 𝑇𝐹𝑖 · 𝐵𝐹𝑖)𝑛
𝑖=𝑙

· 𝑁𝑅𝑝 

Where: 

𝐶𝐶𝐶 = cargo carrying capacity 

𝑂𝐻 = On-hire period 

𝑇𝐹 = Trading factor 

𝐵𝐹 = Bunker factor 

𝑛 = the number of ships in the pool 

𝑖  = 1,2,…n. 

The main disadvantage of this method is that gives disproportionate importance to ship’s 

design and not to ship’s earning potential. As Haralambides indicates, some pools tried to solve 

these problems by using a hybrid method that included design, operational and earning factors 

together, for example, estimating potential earnings in a significant route and monitoring ships 

through these estimates and eventually allocating pool points in accordance. Another method 

is the Holmenkoll technique in which brokers estimate freight rates for each pooled vessel 
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during one year, then pool points are allocated according to the calculated average. On the 

contrary, the current ship’s earnings should not be the only factor to consider, hence, usually 

pool members agree to allocate a weighting percentage to the historical of earnings and to 

current earnings, and this percentages (i.e. 60%-40%) are to put the basis for the pool point 

allocation.237 

5.2 Contractual Basis 

When owners commit to enter into a pool, they must keep in mind that the ultimate purpose of 

the pool is to generate a long-term stable income rather than the “asset playing” in a 

speculative second-hand market or spot market. This is why the long-term commitment of the 

members is so important. Consequently, the pool agreement usually have clauses that, in order 

to prevent members to leave the pool when it fits them and compete against pool interests, 

may be considered anti-competitive.  

As Fearnley Consultants indicate in their report, any noticeable common form of pool 

agreement has been found, however, “Generally, all agreements contain clauses relating to 

jurisdiction, disputes, decision-making bodies,[…] and revenue sharing…”238 Similarly, these 

agreements also have “specific” clauses dealing with non-competition, tonnage withdrawal and 

information exchange. With these “specific” clauses, PMC in some extent, prevent members 

from operating in the same market as the pool does and ultimately, competing against pool 

interests.  

5.2.1 Non-compete Clauses 

These clauses forbid members to operate in competition with the pool. This restricts pool 

members from engaging similar vessels (type and size) in the same area or routes as those 

vessels pooled. From the anti-competitive point of view, these clauses are rationally 

incorporated to ensure the correct functioning of the pool. Otherwise, pool members could 
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acquire pool knowledge, which they could not get in any other way, and use it in their own 

benefit and on detriment of the pool objective. These clauses can be regarded as “ancillary 

restrains” that, despite not constituting the main object of the agreement, ”they are directly 

related to and necessary for the proper functioning of the objectives envisaged by the 

agreement”.239 Since this clauses, despite being considered anti-competitive, are necessary for 

the proper functioning of the agreement hence, given the case, they may be allowed.240 

However the scope and duration of such clauses must be limited to the completion of the 

agreement, an under no circumstances be extended further that purpose. 

5.2.2 Lock in Periods and Exit Clauses 

The larger extent of pool agreements contain provisions regarding the rights of pool members 

to withdraw their vessels from the pool. The lock-in period sets to the span of time in which the 

owner is not allowed to leave the pool, while the exit clauses set a notice period in which 

owners must notice to pool management their plan to leave the pool. These notice periods 

usually last from six to twelve months or even more.241 In the same manner as non-compete 

clauses, exit clauses and lock-in periods can be considered as ancillary clauses. Clearly, these 

clauses represent a constrain and prevent competition from pool members against it, yet these 

are necessary for the proper functioning of the main agreement (pool agreement), ergo these 

clauses can be considered essential for the intended purpose as long as they are strictly limited 

to that. 

To illustrate that, market circumstances are very changeable and these may led pool 

participants, who initially entered the pool in order to secure stable income in weak market 

conditions, to wishing to withdraw their vessels to take advantage in the spot market during a 

boom. This would be seen unfair by other owners who, during a trough, they abstained from 

entering in a pool, either because they did not have the opportunity or because they did not 

wish it. On the other hand, the main reason to include such clauses is to stabilize and 
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harmonize pool breakthrough. Again, one of main reasons to create a pool is to be competitive 

enough to perform large CoAs. In the case that an owner, whose vessels were engaged in a 

weighty CoA, is suddenly wanting to exit the pool, it could happen that other performing 

vessels could not carry on with the CoA and therefore it would be detrimental for the entire 

pool. Pool agreements habitually contain provisions that set a penalty such as the obligation to 

the exiting member to substitute the withdrawn tonnage, for example chartering in or even 

selling some of their vessel at reduced price. Under these circumstances these clauses may be 

regarded as necessary “for the proper functioning of the objectives envisaged by the 

agreement”. 

5.2.3 Exchange of Information 

The nature of pool agreements facilitate the exchange of information between members, 

Fearnley however, indicates in his report that any of the assessed pools contained provisions to 

share information “other than information necessary to operate the pool”. Some of these pools 

also contained clauses limiting to the minimum the exchanged information, and completely 

restricting information sharing outside the pool.242 

The exchange of commercial sensitive information, including price, capacity and costs, is 

considered to be an anti-competitive practice.243 Depending on the type and age of the 

information, this can be considered valid. For example, information of public domain is not 

considered anti-competitive, as well as information older than one year, which is considered 

historic. However, the exchange of public information together with other commercially 

sensitive information may involve anti-competitive issues, as well as individual information to 

an identifiable undertaking. The frequency of the exchange is also considered in the sense that 

“the more frequently the data is exchanged, the more swiftly competitors can react.”  244 

However, it is not that clear in which extent parties are willing to exchange non-pool-interest 

information like future plans. 

                                                           
242 Fearnley’s Report. op. cit. p. 251. para. 1012-1013. 
 
243 Maritime Guidelines. op. cit. para. 50. 
 
244 Ibid. para. 51-55. 
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As for future information, specially related to future conduct and outcome, jurisprudence 

presume that the effect of this is restriction of competition.245 Especially when individual 

competitors share information regarding their future intentions of prices or quantities, which 

would normally be considered as a cartel.246 

As commented in the previous point, the PMC has to provide transparent, frequent and reliable 

information to pool members regarding market perceptions, revenue forecast, fleet 

performance, etc. This information exchange can be considered “sine qua non” for the 

appropriate functioning of the pool. Moreover, the paragraph 58 of the Maritime Guidelines 

states that whether an exchange of information may restrict competition but create efficiencies 

like a more efficient use of capacity or better planning, and such efficiencies are duly passed on 

to customers and all four cumulative conditions set out in the Art. 81(3) are fulfilled, then this 

exchange of information do not fall within the Art 81(1) and therefore not be considered anti-

competitive. 

5.3 BIMCO’s POOLCON 

In many reports and research is stated that there are no such as a standard pool agreement. It 

should be understood as that every pool contract is tailor-made resulting from members’ 

negotiations. Nevertheless, and with the merely purpose to get a clearer picture of the 

structure of a pool agreement, a glance of BIMCO’s POOLCON A is taken. 

5.3.1 What is POOLCON? 

In October 2012, BIMCO published POOLCON, a pro-forma document for use by tramp pools 

operating in dry and liquid bulk trades and that set out contractual provisions between pool 

members and pool managers. This contract is suitable for member-controlled and 

administration-controlled type of pools. However, the agency-controlled pool-type needs 

resulted in another POOLCON format in which the pool manager act as owner’s principal 

                                                           
245 Hüls AG v Commission of the European Communities. Case C-199/92 P. 1999. ECR I-04287 
 
246 Horizontal Guidelines. para. 73-74. 
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regarding pooled vessels. At that point, these contracts were renamed as POOLCON A and 

POOLCON B respectively. 

The most relevant difference is that under the POOLCON A, owners time charter their vessels to 

the pool, which in return joint-sells the fleet to customers and distribute revenues. On the 

other hand, under the POOLCON B the pool manager acts on behalf of pool members. 247 

A sample copy of the POOLCON A can be founded in the Annex B. 

5.3.2 A brief review of POOLCON A248 

Given the global scope tramp pools have, the POOLCON A was built up according to the 

compliance with the EC Guidelines on horizontal co-operation agreements and the working 

group also took into account jurisdictions around the world. However, BIMCO advise users to 

“make appropriate inquiries to ensure that their agreements are consistent with local legislative 

provisions.” Thus, this form does not guarantee compliance with competition rules or the 

exemption of any anti-competitive behaviour. Additionally, the working group perceive that a 

pool with many members may raise misunderstandings and disputes, for this reason the 

POOLCON A lay down provisions allocating party liabilities and obligations as well as 

administrative and procedural issues relating to the pool. 249 

The POOLCON A is divided in two main parts (Part I and Part II) and five annexes (A, B, C, D, E) 

and like other BIMCO standard contracts, clauses may be added and removed at parties wish, 

however, BIMCO is exempted of any loss or damage as a result of any modification. 

5.3.2.a Part I 

This part has the typical BIMCO’s forms box layout. These boxes are to be filled with the 

relevant information such as place and date of Agreement, Owners, Pool Managers, 

                                                           
247 See https://www.bimco.org/Chartering/Clauses_and_Documents/Documents/Pooling.aspx 
 

248 Taking as a guideline the Explanatory Notes to POOLCON A available at: 

https://www.bimco.org/Chartering/Clauses_and_Documents/Documents/Pooling/POOLCON%20A.aspx 

 
249 Ibid. p. 2 

https://www.bimco.org/Chartering/Clauses_and_Documents/Documents/Pooling.aspx
https://www.bimco.org/Chartering/Clauses_and_Documents/Documents/Pooling/POOLCON%20A.aspx
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Participating Charter, Duration of Transportation Contract, etc. Clauses contained in Part II and 

the Annexes perform under the information given in Part I that will shape the whole 

agreement. 

The box 5. Participating Charter refers to, normally, a standard form of the time charter 

(typically a NYPE 95/2015, BALTIME, GENTIME, GASTIME…) agreed by pool members and 

managers and attached in the ANNEX B. This time charter provides the basis for the trade in 

which the regarded vessel will be engaged as well as the relationship between the owner and 

the pool and as between Pool Managers and third parties. In the POOLCON B, in contrast, this 

charter party is regarded as Reference Charter. 

5.3.2.b Part II 

Secondly, the Part II set out the Clauses the agreement is subject to.  

The Clause 1. Definitions provide the terms used throughout the Agreement. This provide 

meaning for terms such as Hire, Participants, Participating Charter, Pool, Pool Points, etc. in 

order to ease the understanding of the Agreement. 

The Clause 2. Pool Agreement sets out that the Participants agreed to pool their vessels as 

described in Annex C. Additionally, it is set out the relation between Members and these with 

the Pool Managers. Vessels are taken into the pool and operated by Managers according to the 

Participating Charter (Annex B) that set out the conditions of the time charter in which pooled 

vessels will be operated and chartered to third parties under Managers’ name which solely 

assume the risk and responsibility. 

The Clause 3. No Partnership stipulates that the obligations in this agreement are strictly 

between the Participants and the Pool Managers, and it must not be considered as a 

partnership between them. The only obligations between members are laid down on the 

Clauses 4. Indemnity, Liability and Security, “26. Confidentiality” and “29. Dispute Resolution”. 

The former states that each Participant is liable for its own performance, and this cannot be 

shared with any other Participant. With this clause, Participants are protected against other 

Participants liabilities and in the case it happened, the liable Participant must indemnify the 

innocent party for all costs and losses as well as to provide security to lift any arrest. The 

Confidentiality Clause (26) restricts the interchange of pool or other Participant’s information to 

third parties by Participants or Pool Managers, while the Agreement lasts and after its 
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termination. The last clause that sets out obligations between Participants and Managers is the 

“29. Dispute Resolution”, which sets the dispute resolution. As for this clause, the Agreement 

may be governed under:  

(a) English Law, in which case the arbitration will be conducted in London in accordance with 

LMAA Terms; 

 (b) The United States Code and the Maritime Law of the United States, in which case the 

arbitration will be conducted in New York in accordance with the rules of the Society of 

Maritime Arbitrators, Inc.; 

or, (c) The Agreement is governed by and constructed in accordance with the laws mutually 

agreed. 

The pool objectives are stipulated in the Clause 5, which are to ultimately provide the best 

possible services to the market and pass the efficiencies gained from the pool operation to the 

consumers’ benefit.250  

The Clause 7. Pool Vessels is divided into two sub-clauses. The first one (a) puts the 

responsibility of the technical management (insurance and manning) of the ship exclusively on 

the Participant. The sub-clause (b) states that in order to improve pool’s performance or meet 

its requirements, the Pool Managers may charter-in additional tonnage. 

Pool Managers’ obligations are provided in the Clause 8. Pool Management. These include, 

inter alia, commercial management and operations, backup services (market research and 

planning, trade forecast…), calculation and distribution of Pool Net Revenue, fleet scheduling, 

voyage planning and accounting, etc. It is explicitly provided the duty to equally address to all 

Participants without any discrimination. Likewise, the Pool Managers’ authority is stated in 

Clause 6 and should be read in conjunction with Clause 9, which gives Pool Managers authority 

to enter into Transportation Contracts (a) and charter-in Additional Tonnage (b) not exceeding 

the number of months stated in Box 6. Duration of Transport Contract. 

                                                           
250 This clause has the aim to fulfil the Article 101(3) 
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Clauses 10 and 11 lay down provisions regarding Pool Committee. According to these, the 

Committee has to consist on the representatives as stated in Box 8. Pool Committee 

Representatives that shall meet regularly and their decisions must be made by ordinary 

majority of those present. The Committee have authority to set the agenda, approve new 

vessels from existing Participants, enter into Transportation Contracts with third parties 

committed to the pool, charter-in Additional Tonnage, approve Pool Managers to entry into 

FFA contracts, bunker hedging contracts or business relevant to the Pool among others. They 

must act in order to the fulfilment of Pool aims. 

The Clause 12. Pool Meeting lay down provisions regarding how Pool Meeting shall be carried 

out. Meetings must be held at least once a year with not less than 21 days’ notice. The approval 

of annual accounts for operations, annual budget or appointment of auditors shall be resolved 

by ordinary majority based on the number of Pool Vessels owned, each vessel giving one vote. 

Other matters such as the approval of Pool Points or changes in the Formula, charter-in 

Additional Tonnage for more than 12 months, approval of contracts outside the normal course 

of business or the conclusion of the Pool (Clause 21. Termination) among others, shall be 

resolved by two-thirds majority, based in the same system of point-per-vessel. The approval of 

co-operation agreements and the expulsion of a Participant or the approval of new Participants 

shall be resolved by unanimous decision of those Participants present or represented. 

The Clause 13. Calculation of Pool Gross Revenue, Pool Net Revenue and Pool Expenses is 

divided according to each element. The Pool Gross Revenue (a) is comprised of each Pool 

Vessel’s total revenue based on both actual and voyage estimates, the hire receivable and 

income from other activities (interest earnings, bunker hedging receipts, insurance money and 

any indemnity or damaged received by the Pool). The Pool Expenses (b) are comprised of each 

Pool Vessel’s total voyage expenses, any liabilities or damages payable by the Pool, Pool 

Managers’ Remuneration, as stated in Box 12, and other Pool expenses (Currency exchange 

losses, legal fees, Additional Tonnage costs, bunker hedging expenses…). Additionally, 

Participants are required to cover any shortage in the event that expenses exceed income. 

Participants’ financial obligations included in Clause 15. Participants’ Obligations are to cover 

any damages for breach of contract or withdrawal from the Pool and have any other obligations 

than those stated in the Agreement. 
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The Calculation of Hire is described in the Clause 16. Hire. The Hire is calculated by means of a 

formula like the one commented in the previous point regarding pool’s weighting system.  

The used formula is as follows: 𝐻𝑖𝑟𝑒 = 𝑃𝑁𝑅
𝑌

𝑍
 

Where:  

PNR = Pool Net Revenue 

𝑌 = Individual Pool Points for each Pool Vessel multiplied by the on-hire period (H) 

𝑍 = The Total Pool Points multiplied by the on-hire period (H) during the same period as “Y”. 

(∑((𝑃𝑃1 · 𝐻1), (𝑃𝑃2 · 𝐻2), (𝑃𝑃𝑛 · 𝐻𝑛))) 

The payment of Hire within fifteen days after the end of each month. Other provisions are 

given in sub-clauses. 

The Clause 17. Pool Points gives a flexible approach to determining Pool Points Distribution 

Formula, which shall be described in the Annex D and agreed by the Participants’ Meeting. The 

performance of Pool Vessels must be every six months by Pool Managers who have to ensure a 

fair and equitable Point distribution. If any revision should be made, Participants have to notice 

it according to Clause 12. 

The rights and obligations of a Participant to withdraw a vessel or himself from the Pool are 

covered in the Clause 18. Withdrawal. When a Participant is wanting to withdraw a vessel from 

the Pool, the period stated in Box 6 shall be exceeded and a Notice of withdrawal must be 

given. A substitute vessel may be required in defined circumstances. The Participant can 

withdraw his vessel as soon as substitution is made. Upon a withdrawal of a Participant, it shall 

take effect after six months from the delivery of the notice and on the expiry of the Vessel’s 

commitments. Furthermore, if Pool Managers determine that one or all withdrawn vessel/s are 

essential to the performance of the current contractual obligations, the Participant must supply 

tonnage replacement or cover the costs of chartering-in suitable Additional Tonnage. 

Participants who withdraw vessels due to total loss are exempted to provide a Substitute Vessel 

nor pay any compensation. 
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The Clause 19. Non-Compete restrict members to operate and compete in the same trades251 as 

the Pool with Qualifying Vessels. 

In accordance with Clause 20. Insurance Policies, Participants are responsible to insure their 

pooled vessels for not least than its sound market value and bear expenses derived from. The 

insurances must cover hull and machinery, P&I risks, war risks as well as any other agreed 

optional insurances. 

Pool Managers may terminate their role by giving six months written notice as laid down in 

Clause 21. Termination by Pool Managers. The next Pool Managers are to be named in 

upcoming Participants’ Meeting in accordance with Clause 12. 

A Pool can be concluded as stipulated in Clause 22. Winding up of Pool if in a Participant’s 

Meeting more than two-thirds vote to this effect or upon a Termination from Pool Managers, 

Participants do not agree on the appointment of a new Pool Manager. If the Pool is wound up, 

Managers shall not enter into any further Transport Contract, each Pool Vessel shall cease to be 

a Pool Vessel when it is no longer required, Clause 19 becomes no longer applicable and 

ultimately, when all Transport Contracts have been performed, the Agreement shall terminate. 

Clause 25. Hardship and Force Majeure encourage parties to negotiate a solution in good faith 

in case the Agreement turns out to be burdensome and does not work as expected. 

Each of the Participants as well as Pool Managers commit to keep confidentiality and not to 

disclose any secret or confidential information, with regard to other Participants and/or Pool 

Managers, to third parties, during and after the termination of the Pool Agreement. This is 

stated in Clause 26. Confidentiality.  

At the end of Part II, there is Clause 30. Severability that seeks to avoid a situation in which the 

whole agreement became invalid because an arbitrator or other competent authority voided 

any particular provision. 

Finally, the Annexes are to provide support and integrity as well as to enclose additional 

information necessary for the better performance of the Agreement. In the Annex A. Pool 

Participants the Name and Contact Details of all Participants are written down.  

                                                           
251 As understood by the industry, by “same trades” means the same geographic area, commodities and type of 
ships. 
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In the Annex B. Participating Charter is attached the Participating Charter, which normally is a 

standard form of charter party and must be in accordance with the Pool Agreement. In the 

Annexes C. Pool Vessels and Pool Points and D. Pool Points Formula stipulate the Pool Points 

allocated to each Participants’ Pool Vessels and the formula in which this distribution is based 

respectively. Normally, the POOLCON A conclude with the Annex E. Accession Agreement that is 

used to allow a New Participant to enter the Pool. 

5.4 Do Pool Agreements raise competitive concerns under EU Competition Law?   

Up to this point, an overview of pools has been given. In short, Pools’ main objective is to 

achieve a more efficient fleet deployment and increase the capability to undertake large CoAs 

rather than achieve a dominant market position. 

Nevertheless, these type of agreements must comply with antitrust and competition laws of 

the countries in which they operate. Normally, these laws provide restrictions or forbid Pools to 

prevent or restrict competition. For example, the delegation by independent owners of the 

management and commercial operation of their vessels to a common manager by joint 

marketing entail joint determination of freight rates and probably, price fixing, information 

sharing or discrimination of customers which is prohibited under antitrust rules. In the last 

years, the EU has taken action in providing a clearer and tighten application of these rules. 

These agreements require to be examined under Article 101, and seldom under Article 102, of 

the Treaty on the Functioning of the European Union. As a matter of fact, pool agreements can 

not only raise owners’ income but also bring benefits to customers and be also beneficial to 

society as they may result in lower transport prices. On the contrary, owners may use pools as a 

means of gaining a stronger position and raising their market power and therefore do not have 

any benefit to social welfare.252 The question arises whether such cooperation agreements 

have any positive effects on the market, or whether they have any anti-competition effects.  

  

                                                           
252 Lorenzon, F. and Nazzini, R. op. cit. p. 100. 
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Chapter Six. Tramp Pools under the EU 

Competition Law 

The main characteristics of the tramp shipping business, its main form of cooperation 

agreement, the Tramp Pools as well as their main clauses, have all been reviewed throughout 

the present work. These elements need to be well understood when determining whether a 

pool agreement shall fall within EU competition law and be an anti-competitive restrain or not. 

Competition law basically sets rules to make sure undertakings compete with each other selling 

products, innovating while maximising consumers’ welfare. The three substantive rules 

applying to EU are: the Article 101 TFEU, which deals with anti-competitive agreements, the 

Article 102 TFEU, which deals with the abuse of dominant position and finally the Merger 

Regulation in order to control concentration between undertakings.  

It is worth noting that pool agreements, at prima facie, may seem joint venture agreements, 

however, pools that are created as full-function joint ventures on lasting basis are not directly 

affected by Regulation 1419/2006 (which include cabotage and international tramp services to 

the scope of Art. 101 and 102 TFEU), but fall under the scope of EU Merger Regulation whose 

legal basis are stated in “Council Regulation (EC) No 139/2004”253, regulation that is briefly 

addressed at the end of the work. 

In the older days, and as explained in the first chapter, the legal definition of tramp was of 

greater relevance, when falling within the definition tramp shipping was exempted from the 

“Council Regulation 4056/86” that established the procedure for applying Article 101 and 102 

to the maritime transport sector and from the enforcement powers of the Commission. One of 

                                                           
253 See EU Merger control procedures’ web page at:  
http://ec.europa.eu/competition/mergers/procedures_en.html 

http://ec.europa.eu/competition/mergers/procedures_en.html
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the main reasons for that, was the fact that in Tramp, rates are freely negotiated, as stipulated 

in the art. 1.3(a).  

Likewise, in 2004 the Regulation 1/2003 repealed the rules found in Regulation 4056/86, aiming 

to promote EU competition rules by granting national authorities the power to apply them, but 

the exemption of tramp services was maintained. Lastly, in 2006, and after a consultation paper 

on the review of Regulation 4056/86, it ended with the Regulation 1419/2006, which brought 

articles 101 and 102 to be applied into tramp vessel services, since “…no convincing reason has 

been brought forward to maintain the current exclusion of these services from the rules 

implementing article 81 and 82 of the Treaty”.254 Under this Regulation, uniformity to enforce 

EU Competition Rules was achieved. Such uniformity however, brings some issues since there 

are not much precedents in the tramp industry. Competent authorities shall understand the 

particularities of this business, likewise the industry shall act in conformity with the competition 

rules.255 A preliminary tool for assessing competition issues is the determination of the relevant 

market. 

6.1 Determining the Relevant Market 

In order to carry out an analysis of the EU competition rules applied to tramp shipping and the 

possible effects of agreements, conduct and changes in the market, first the determination of 

the relevant market is required.256 To this purpose, particularities of tramp business and its 

trade have been already described within Chapter Two (Main Features of Tramp Shipping, more 

concretely in Trade Patterns) and Chapter Three (Tramp Market Segments). However the legal 

definition of Relevant Market has not been given up to this point. As stipulated in the “Notice 

on the definition of relevant market”, 257 such Relevant Market results from the combination of 

                                                           
254 See “Council Regulation (EC) No 1419/2006” of 25 September 2006 repealing Regulation (EEC) No 4056/86 
laying down detailed rules for the application of Articles 85 and 86 of the Treaty to maritime transport, and 
amending Regulation (EC) No 1/2003 as regards the extension of its scope to include cabotage and international 
tramp services. Preamble para. 13 
 
255 Athanassiou, L.I.; op. cit. p. 75. 
 
256 See “Commission notice on the definition of relevant market for the purposes of Community competition law”.  
(97/C 372/03 ). 1997.  
 
257 Ibid. para. 3. 
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both relevant “product”258 and “geographic”259 markets and it can be considered as a 

preliminary tool for the application of Competition Rules, as stated in the paragraph 2:  

“Market definition is a tool to identify and define the boundaries of competition between 

firms. […] The objective of defining a market in both its product and geographic dimension is 

to identify those actual competitors of the undertakings involved that are capable of 

constraining those undertakings' behaviour and of preventing them from behaving 

independently of effective competitive pressure […] for the purposes of applying Article [81]”.   

Under the premise that the service and/or product of reference is the one provided by tramp 

vessels as the provision of ship space for transport purposes, and in the lights of the above 

explained (Chapters Two and Three) the Relevant Market is determined as follows. 

6.1.1 Product Market 

The Relevant Product Market assessment comprise demand and supply side substitutability.  

Firstly, the “demand-side substitutability” exist when buyers of a product would change to 

other available substitutes or supplies in response to a hypothetical small but permanent 

change in relative prices.260 The subject of matter is whether there is a sufficient degree of 

interchangeability between products. Additionally, in the paragraph 22 of the Maritime 

Guidelines, the Commission sets that the “main terms” of a transport request shall be the initial 

step for defining the relevant service/product market in tramp shipping. Depending on whether 

these terms are negotiable or non-negotiable, the relevant market will be wider or narrower. 

However, as Athanassiou denote in her work, the starting point is fixed too late in the sense 

that the shipper, first has to examine which the most suitable transport service is, according 

                                                           
258 “A relevant product market comprises all those products and/or services which are regarded as interchangeable 
or substitutable by the consumer, by reason of the products' characteristics, their prices and their intended use”. 
 
259 “The relevant geographic market comprises the area in which the undertakings concerned are involved in the 
supply and demand of products or services, in which the conditions of competition are sufficiently homogeneous 
and which can be distinguished from neighbouring areas because the conditions of competition are appreciably 
different in those area”. 
 
260 Notice on the definition of relevant market. op. cit. para. 17 
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with the cargo nature. 261 It is necessary to ascertain whether a charterer would chose a time 

charter, voyage charter or CoA and if these are substitutable with each other. Since different 

transport services have different characteristics, these should comprise distinct product 

markets. Accordingly, there is any interchangeability between dry bulk, liquid bulk or neo bulk 

vessels as long as each of the carried commodities have different needs, however in some sub-

markets like product tankers, already commented in Chapter Two (2.4. Competition between 

sub-markets) some degree of substitutability is found, hence a wider relevant market may be 

assessed. On the other hand, from the neo bulk shipping point of view, the specialization 

distinctive of these market makes the relevant market much narrower262. 

Regarding the size of vessels, a large difference on it may constitute different relevant 

markets.263 That is larger vessels take advantage from greater economies of scale and higher 

cost-efficiency while smaller vessels offer much more flexibility and the possibility to reach 

larger number of ports.  In addition, it is also needed to examine in which trades the ships are 

engaged since not all ships’ sizes are able to sail through transit points such as Panama or Suez 

Canals.   

Secondly, the “supply-side substitutability” exist where “suppliers are able to switch production 

to the relevant products and market them in the short term without incurring significant 

additional costs or risks in response to small and permanent changes in relative prices”.264 It is 

useful when the results match conclusions gotten from demand-side substitutability exercise, 

hence this exercise is to confirm the boundaries of the relevant market or even widen them in 

the case that suppliers (shipowners) are able to offer services straightaway and without major 

cost increases.265 Similarly to demand-side substitutability, in some sub-segments of the 

tramping, where a given cargo can be carried in different types of ships, supply-substitutability 

happen when the same ship can switch from different types of cargoes in a short period of time 

                                                           
261 Athanassiou, L. I. op. cit. p.84 
 
262 Maritime Guidelines. p. 7. para. 26. 
 
263 As Commission explains in Maritime Guidelines, para. 28:”In certain tramp shipping markets, vessel sizes at the 
extreme of the market are not directly substitutable”. 
 
264 Notice on the definition of relevant market. op. cit. para. 25 
 
265 Athanassiou, L. I. op. cit. p. 84. 
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and with an insignificant cost. For instance, a product tanker may switch from clean products to 

dirty products almost promptly and incurring minimum costs. Conversely, it is not that easy to 

switch from dirty to clean products as mentioned in Chapter Two, therefore it is important to 

note that in some cases the relevant market are only one-way widened (i.e. from clean to dirty 

products, but not the other way round). Other relevant factors are the security, safety and 

reliability of provided services. 

Moreover, the Commission suggested that specialized operators might be at a competitive 

disadvantage regarding supply-substitutability since these vessels are technically adapted to 

carry specific cargoes and may be captive form certain traffics. Finally, some types of vessels 

may be limited to reach particular ports or sail in certain regions due to port and draught 

restrictions or environmental standards. 266 

According to the Notice of the definition of relevant market, the potential competition, which is 

the third source of competitive constrain “…is not taken into account when defining markets, 

since the conditions under which potential competition will actually represent an effective 

competitive constraint depend on the analysis of specific factors and circumstances related to 

the conditions of entry”267, issue that has been dealt with in the point “2.8. Easy of Entry and 

Exit”. Besides, this analysis shall be done at later stage, once the relevant market has been 

ascertained, if and then it still remains concerns about competition.  

6.1.2 Geographic Market 

The determination of the relevant geographic market is done according to the demand and, if 

necessary, the supply characteristics.268 In the 30th paragraph of Maritime Guidelines, the 

Commission proposes the geographic elements (loading and discharging ports) of the transport 

requirements as the first orientation to define the geographic market. Although, this 

                                                           
266 Maritime Guidelines. op. cit. para 26-27. 
 
267 Notice on the definition of relevant market. op. cit. para. 24. 
 
268 Maritime Guidelines. op. cit. para. 29-30. 



THE TRAMP SHIPPING BUSINESS AND THE EU COMPETITION LAW 
 

 

 

 
128 

delineation of the geographic market is not that clear in the tramp shipping business. The 

tramping is by nature unscheduled, which means that the geographic market is an open one.  

Ships may shift from different areas if the expected income worth it and both from supply and 

demand sides, ports are, in a larger or lesser extent, interchangeable, mainly subject to ballast 

legs or repositioning of vessels. In the APMM/BRØSTROM Case 269, the Commission did not 

reached any conclusion regarding relevant geographic market, which might be considered an 

open and global one, hence characterized by geographical substitutability. Furthermore, the 

geographic market could be subject to seasonality, like in the case of harvest periods, or 

climatic conditions, thus affecting demand for transport of specific cargoes.270 

6.1.3 Market Share 

Due to the apparent overlapping of different sub-markets within tramp shipping (forest 

products) or between tramp and liner shipping (reefer cargo) and the lack of information from 

different tramp markets, which makes difficult to define whether the size or the type of the 

ship defines it a different relevant market, makes troublesome the exercise of defining tramp 

shipping market share.271  

To sum up this section, determining the Relevant Market is an essential step to both determine 

anti-competitive threats under Article 101 TFEU and also consider the existence of any 

dominant position under Article 102; the latter is merely mentioned due to the limits of this 

paper. Nevertheless, due to the nature of tramp shipping, it cannot be generalised and 

predefined but a case-by-case analysis shall be made according to players’ position and 

particularities of such an ambiguous relevant market. However, this analysis is not required in 

                                                           
269 Commission decision of 14/01/2009 declaring a concentration to be compatible with the common market (Case 
No COMP/M.5346  APMM/BRØSTROM) according to Council Regulation (EEC) No 139/2004. 

 
270 Maritime Guidelines. op. cit. para. 32. 
 
271 Fearnley’s Report. op. cit. p. 285 and 286 and; Varela, M. “Tramp Shipping in the New EC Competition Maritime 
Law: Analysis of the latest developments in the regulation of Tramp Shipping and Tramp Shipping Pools”. August, 
2008. Universitetet i Oslo. 
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the case the agreement contains clear competition constraints such as price fixing, market 

sharing or control of outlets.272 

6.2 Tramp Pool Agreements under Art. 101 TFEU 

As general remarks regarding Article 101 TFEU273, it consist of three parts: 

Article 101 (1): prohibits anti-competitive agreements, decisions and concerted practices 

between undertakings which may affect trade between Member States and have the object or 

effect of preventing, restricting or distorting competition, in particular those regarding to: price 

fixing, output limitation, market sharing, unequal biddings, conclusion of contracts subject to 

supplementary obligations. 

Article 101 (2): sets the legal effects of these practices to be automatically invalid. 

Article 101 (3): Provides four cumulative conditions, which if fulfilled by a voided agreement 

under Art. 101 (1), such agreement can be exempted. 

The assessment under Article 101 consist on two steps. The first is to determine whether an 

agreement meets the four above-mentioned conditions (Article 101 (1)). If an agreement is 

found to be restrictive for competition under Article 101 (1), the second step is to determine its 

pro-competitive benefits, and if it has, whether these benefits outweigh the restrictions on 

competition (Article 101 (3)).274 

Clearly, tramp pool agreements raises several competition issues. In the following points, an 

effort to understand and identify these issues is made. For this purpose, it has been taken into 

consideration the Maritime Guidelines (more specifically from paragraph 60 to 77) and the 

Guidelines on the applicability of Article 101 of the TFEU on Horizontal Agreements. 

                                                           
272 European Night Services v Commission. Joined Cases T-374/94, T-375/94, T-384/94 and T-388/94. 1998. ECR II-
314. para. 136. 
 
273 See Article 101 TFEU in the Annex A. 
 
274 Horizontal Guidelines. op. cit. para. 20. 
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Nevertheless, in the lights of Introduction paragraphs, despite the fact that the Maritime 

Guidelines expired on 26 September 2013,275 they are still useful for informative purposes of 

identifying anti-competitive issues that tramp pools may entail. Since the Commission has 

decided not to extend the validity of Maritime Guidelines, the current regulation are the 

general principles of the treaties and general directives on the horizontal co-operation 

agreements that are the Guidelines on the applicability of Article 101. Taking into account these 

Horizontal Guidelines, the companies are the ones who have to make a self-assessment 

exercises in order to determine whether an agreement is compatible with community 

regulations or not. 276 

6.3 Art. 101 TFEU (1) 

Tramp Pools will fall under Article 101 whenever the following four conditions are met: 

a) It constitutes an agreement, decision or concerted practice; 

b) It must be between undertakings; 

c) Trade between Member States has to be affected; 

d) Pool have the object or effect to prevent, restrict or distort competition. 

The first three conditions are sufficiently clear, and probably fulfilled by many pools. When the 

first three conditions are met, it is the fourth requirement the one that may raise most concern, 

particularly whether a pool have the “object” or “effect” to prevent, restrict or distort 

competition. A “restriction by object” means that the agreement, by its very nature, is 

detrimental to competition, regardless of the subjective intention of the participants. By 

“restrictions by effect” it is understood those that are not obvious, but must nevertheless 

analysed in context of the relevant market to determine such effect on competition. 277 

                                                           
275 Maritime Guidelines. op. cit. para. 8. 
 
276 On the paragraph 7 of the Horizontal Guidelines it is stated that: “Each case must be assessed on the basis of its 
own facts, which may require a flexible application of these guidelines”. 
 
277 Horizontal Guidelines. op. cit. para. 24-29. 
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Whether an agreement has the “object” or “effect”, these are not cumulative, it means that 

when an agreement does not restrict competition by object, it must be analysed if it does so by 

effect and subsequently falls under Article 101 (1). Conversely, if it is a restriction by object, no 

further “effect analysis” has to be done and the agreement would fall directly under Article 101 

(1).278 

A pool may not restrict competition by object but they generally do so by effect. In other 

words, pool participants are usually competitors outside the pool, the fact that they co-operate 

within the pool makes the competition they have outside it to disappear. Consequently these 

agreements may not have by object, but have by effect, the competition restriction and fall 

under Article 10 (1). If so, pool manager or participants must prove that the agreement fulfils 

the four cumulative conditions contained in Article 101 (3). If it is not successfully proved, the 

agreement would be void under EU competition rules. Having said that, an exercise to 

determine whether a pool agreement do, do not, or may fall under article 101 (1) is made 

within the following paragraphs. On the other hand, if Pool Participants are not direct or 

potential competitors, no competition issues will generally arise. Namely those shipowners that 

set up a pool in order to aim for large contracts which, as an individual, they could not perform 

successfully on their own. 

6.3.1 Pool Agreements that do not fall under Article 101 (1) 

According to what the Commission states in the paragraph 64 of the Maritime Guidelines and in 

the paragraph 29 of the Horizontal Guidelines, a Pool Agreement would not fall within Article 

101 (1) if the Pool Participants are not actual or potential competitors. This condition would be 

rarely fulfilled since one of the central characteristics of pool agreements is the fleet 

deployment of vessels of similar type and size. It means that the owners compete in the same 

relevant market, as mentioned in Chapter 6.1. (Determining the Relevant Market), thus they 

are direct or potential competitors.  

                                                           
278 Ibid. para. 26-27. 
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Another possibility is that shipowners that are not able to provide services independently, 

namely that they cannot perform large CoAs on their own279, they can participate in a pool 

agreement which, under these conditions would not infringe article 101 (1),280 even in the case 

these pools occasionally carry other cargo representing a small part of the overall volume.281 In 

many occasions, shipowners enter into a pool to increase their fleet to be able to better serve 

their customers and reach new ones. Moreover, customers would rather generally contract 

transport from a pool that has a large fleet than contracting from a small owner with very 

limited capacity. However, the cases where owners outside a pool cannot operate their vessels 

are rarely. 282 

Pools are also characterized by serving as a means of entering into the tramp shipping business. 

Investors without shipping skills are able to enter into the market by buying and pooling their 

ships, placing the management to the pool or sub-contracting to ship-management companies. 

Banks and lending institutions generally will offer better terms to a pool participant since it can 

offer income stability and employability of their vessels. In these cases pool agreements are 

beneficial as a means of facilitating entry to newcomers,283 thus, these agreements could 

qualify to not fall under Article 101 (1). 

Lastly, the “de Minimis doctrine” is applicable to pools, which may fall outside the scope of 

Article 101 (1), when “… whose activity does not influence the relevant parameters of 

competition because they are of minor importance and/or do not appreciably affect trade 

between Member States”. According to that, agreements that do not produce any substantial 

effects on the market can be qualified to be excluded from infringe EU competition rules. In the 

Case 5/69 Volk v Vervaecke284 the ECJ stated that: “An exclusive dealing agreement, even with 

absolute territorial protection, may, having regard to the weak position of the persons 

                                                           
279 Maritime Guidelines. op. cit. para. 64 and; Horizontal Guidelines. op. cit. para. 1. 
 
280 Horizontal Guidelines. op.cit. para 30. 
 
281 Maritime Guidelines. op. cit. para. 64 
 
282 Fearnley’s Report. op. cit. p. 331. para. 1491-1493. 
 
283 Ibid. 
 
284 Franz Völk v ETS. Vervaecke S.P.R.L. Case 5/69. 1969. ECR 295. 
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concerned on the market in the products in question, escape the prohibition laid down in Article 

101(1).”  

The Commission published a series of notice, the last one in 2014,285 in which the Commission 

stipulates that the agreements which have by their “object” the prevention, restriction or 

distortion of competition within the internal market are not covered by this Notice, nor 

practices considered as hardcore restrictions such as: price fixing286, output limitation or 

allocation of markets or customers287 and therefore they fall within the scope of Article 101. In 

addition, pool tramp agreements have to be examined in order to determine if they entail any 

hardcore condition or not. 

On the other hand, when such agreements do not have by their “object”, but by their “effect” 

the prevention, restriction or distortion of competition within the internal market, then, the 

Commission sets out “safe harbour”. Namely agreements that do not appreciably restrict 

competition within the meaning of Article 101(1) when: these agreements, whose parties are 

competitors or non-competitors and their total share do not exceeds 10% or 15% respectively 

on any of the relevant markets.288 Even though pool agreements generally do not represent 

significant market shares, they entail joint marketing and joint selling and therefore the “de 

minimis doctrine” is very unlikely to be applied. 

6.3.2 Pool Agreements that generally fall under Article 101 (1) 

As for the Commission, assumed that “generally, in standard shipping pools, joint selling is 

coupled with features of joint production”.289 Assuming that it has not changed, from this 

                                                           
285 See “Notice on agreements of minor importance which do not appreciably restrict competition under Article 
101(1) of the Treaty on the Functioning of the European Union (De Minimis Notice)”.  (2014/C 291/01) 
 
286 Marlines v Commission. Case T-56/99. Judgment of the Court of First Instance (Fifth Chamber) of 11 December 
2003. ECR II-5225. para. 22. 
 
287 Ibid. para. 13. 
 
288 Ibid. para. 8; and, Horizontal Guidelines. op. cit. para. 44. 
 
289 Maritime Guidelines. op. cit. para. 62. 
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paragraph two elements can be distinguished. Firstly the “joint selling” that is a characteristic of 

commercialisation agreements.290 These agreements led to restrictions in competition as long 

as they entail price fixing, output limitation, and allocation of customers or exchange of 

strategic information.291 Consequently they fall under Art. 101 (1). Secondly, “joint production” 

which is clearly a feature of production agreements.  

Now then, in the Horizontal Guidelines is stated that under these cases where agreements 

combine different stages of co-operation, the centre of gravity has to be determined. In the 

case of pools, the centre of gravity generally leans towards production agreement since joint 

selling will only take place if the joint production is successful.292 Price fixing is the main concern 

about commercialisation agreements between competitors and it “can generally not be 

justified, unless it is indispensable for the integration of other marketing functions, and this 

integration will generate substantial efficiencies”.293 Furthermore, a production agreement that 

involve price fixing does not restrict competition by object when: this agreement also involves 

joint distribution of the products and envisages the joint setting of prices of those products, 

provided that this restriction is necessary for producing jointly, and otherwise, parties would 

not have an incentive to enter into such production agreement.294 Hence, setting prices jointly 

may be considered indispensable if the production agreement also involve joint 

commercialisation.295  

In the case of pools it must be examined, considering its centre of gravity, whether they are 

limited to joint selling or joint selling with joint production. In the former case, they would 

generally fall within the prohibition Art. 101 (1), whereas in the latter, the overall effects of the 

agreement on the market have to be considered in order to determine the applicability of 

article 101 (1), and if so, it shall be in accordance with Article 101 (3) to be compatible with the 

                                                           
290 The Horizontal Guidelines in the paragraph 225 defines commercialisation agreements as those involving “co-
operation between competitors in the selling, distribution or promotion of their substitute products”. 
 
291 Horizontal Guidelines. op. cit. para.230-233 
 
292 Ibid. para. 13-14. 
 
293 Horizontal Guidelines. op. cit para. 246. 
 
294 Ibid. para. 160 and 167. 
 
295 Ibid. para. 184. 
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regulation. Even so, agreements whose centre of gravity lies on joint production rather than on 

joint selling, may be eligible to benefit from the Specialization Block Exemption296 provided that 

the combined market share does not exceed 20% of the relevant market and other conditions 

for the application of the Specialisation Block Exemption Regulation are fulfilled.297 Therefore, 

pool qualified as production agreements with a combined market share not exceeding 20% may 

be eligible to be exempted from Article 101 (1) under Specialization Block Exemption 

Regulation. 

Lastly, it is worth mentioning that price fixing should not be considered as a common 

characteristic of tramp shipping pools. Price fixing are one of the most serious infringements of 

antitrust regulations, and almost never have plausible pro-competitive effects, however, 

shipping pools’ objective is not raise prices nor restrict output, but achieving more efficient 

fleet deployment and be able to bid for large CoAs in, normally, a very fragmented and 

competitive market with low barriers to entry. As Lorenzon and Nazzini commented in their 

work, the argument of price fixing in order to categorise pools as infringement as object is 

rather formalistic298. Pool Managers joint market Participants’ vessels, and the rates are subject 

to market conditions, where supply and demand are the driving force; in that sense, shipping 

pools are not “price fixers” but “price takers”. For example, when a large mining company 

tenders a large CoA, there are probably few owners able to bid for such demanding contract. A 

shipping pool can provide sufficient tonnage and certainty to carry out the contract, then the 

Pool Manager and the shipper through various negotiations agree a price or not.299 On the 

other hand, those pool agreements which are deemed to fall under Article 101 (1) need further 

                                                           
296 Commission Regulation (EU) No 1218/2010 of 14 December 2010 on the application of Article 101(3) of the 
Treaty on the Functioning of the European Union to certain categories of specialisation agreements. para. 2 reads 
as follows: “Commission Regulation (EC) No 2658/2000 of 29 November 2000 on the application of Article 81(3) of 
the Treaty to categories of specialisation agreements defines categories of specialisation agreements which the 
Commission regarded as normally satisfying the conditions laid down in Article 101(3) of the Treaty.” 
 
297 Horizontal Guidelines. op. cit. para. 169. 
 
298 Lorenzon, F. and Nazzini, R. op. cit. p. 114. 
 
299 Varela, M. op. cit. p. 33; The author also comments that the industry refuses to accept “price fixing” as a 
characteristic of shipping pools, and repeatedly argued that the pool manager is a “price taker” rather than a 
“price fixer”. Information extracted from Torvald Klaveness Group, Intertanko and International Chamber of 
Shipping. 
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analysis in order to determine whether they fulfil the four cumulative conditions under Article 

101 (3). 

6.3.3 Pool Agreements that may fall under Article 101 (1) 

Under this category fall those pool agreements that, at prima facie, do not fall in any of the 

previous ones. Generally, if a pool agreement has by its object the restriction of competition 

will fall under Article 101 (1), if not, its effects in actual or potential competition need to be 

examined more deeply in order to determine if it falls under Article 101 (1) or not. Such effects 

should be analysed taking into account economic context and market conditions on the one 

hand, and the nature of the agreement and combined market share on the other one. 

Firstly, the effects derived from the agreement to the market structure can be noticeable in 

prices, costs, innovation, service differentiation or service quality, however these effects must 

be appreciable. In order to determine whether these effects are significant to the market, it is 

necessary to determine what the situation of the market would be in the absence of the pool 

agreement, however, the efficiency gains generated by the agreement will only be assessed 

under Article 101 (3). 300 For example, a pool that operates specialized box shaped vessels to 

transport forest products (market A) and also operates in the dry bulk market (market B), it 

should be examined what would be the situation of the Pool Participants in the absence of the 

pool. 

Other factors to determine pool’s impact on a given relevant market are: the market 

concentration, the position and number of competitors, multi-membership in pools, the 

stability of market over time, market entry barriers and its transparency or the buying power of 

customers.301 All these factors have been mentioned throughout the work and in broad outline, 

the tramp shipping sector works in very competitive terms. Moreover, even when market 

shares are high (over 20%) the risk of constrain competition may still be low if the market is 

dynamic302; it is applicable to tramp market, which is commonly characterized by its instability.  

                                                           
300 Horizontal Guidelines. op. cit. para. 29. 
 
301 Maritime Guidelines. op. cit. para. 70. 
 
302 Horizontal Guidelines. op. cit. para. 171. 
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Secondly, the nature of the agreement, as explained above (on Chapter 5.2 Pools’ Contractual 

Basis), may rise antitrust concerns, particularly some clauses. These are non-compete clauses, 

lock-in periods, exit clauses and exchange of information. Pool Managers are usually concerned 

about such anti-competitive clauses, however, the introduction of those is normally very 

limited and strictly focused for the attainment of pool’s purpose to achieve a higher efficiency 

on a very unstable market rather than restricting competition.  

Commonly, small shipowners pool their vessels in order to be able to bid for large CoAs, which 

otherwise could not be able to perform or the risk would be too high for both owner and 

shipper. As stipulated in Horizontal Guidelines, those production and commercialisation 

agreements that enables parties to launch a new services303 or enter into a new market that 

otherwise they could not have entered304, are not likely to raise competition concerns. 

Pool agreements not always entail joint selling, however, as long as the Pool Managers or 

central administration has the commercial management of the fleet, they are responsible for 

paying voyage costs, which are an element of joint purchasing. Joint purchasing agreements 

can increase pool’s buying power which can restrict competition. For example, suppliers (i.e. 

bunker suppliers, towing services or broking) in order to offer reduced prices to the pool (with 

heavy buying power), may compensate by increase these to other customers and/or reducing 

the quality of the product offered, and consequently raising competitive concerns to those 

parties that do not have the same buying power.305 These agreements will fall under Article 101 

(1) when have competition restrictions by object and the benefits derived from such agreement 

are not passed on to customers. However, these negative effects on other parties are very 

unlikely to materialise on the tramp shipping. It is a global business, that services are required 

by the whole industry, not only by tramp operators but also by liner companies or cruise 

operators and any other shipping-related service supplier. 

                                                           
303 Horizontal Guidelines. op. cit. para. 163. 
 
304 Ibid. para. 237. 
 
305 Ibid. para. 200-204. 
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Finally, it has been explained how pool agreements can take advantage from the “de minimis 

doctrine” and “Specialization Block Exemptions”, and considering that pool agreements that do 

not restrict competition by object, may do so by effect, consequently they must be analysed 

case-by-case and thus may be eligible to take advantage from these regulations. 

6.4 Art. 101 TFEU (3) 

Those agreements that fall under Article 101 (1) do not necessarily have to be prohibited, they 

can be exempted provided that they fulfil the four cumulative conditions contained in Article 

101 (3)306. The assessment of restrictions by object under Article 101 (1) is one side of the 

analysis. The other one is the pro-competitive effects under article 101 (3). The jurisprudence 

suggests that there are no “per se” illegal agreements within the EU legislation307 and all 

agreements having either by object or effect the restriction of competition, in larger or lesser 

extent, can benefit from the exemption of the Article 101 (3). The fact is that the greater the 

restriction is, the greater the efficiencies passed on to the customers must be on the condition 

that such efficiencies outweigh the restrictions. The four cumulative conditions (two positive 

and two negative) laid down in Article 101 (3) are: 

- The agreement contributes to improving the production or distribution of goods or promoting 

technical or economic progress, namely, the agreement must lead to economic efficiencies. 

- Consumers must receive a fair share of the resulting benefits; 

- The restrictions must be indispensable for the attainment of the objectives of the agreement; 

- Lastly, the agreement must not afford the parties the possibility of eliminating competition in 

respect of a substantial part of the products in question. 

The burden of proving that the agreement infringe antitrust rules, i.e. fixing prices. Rests with 

the Commission, a national competition authority or a claimant in civil proceedings or 

arbitration. Even if the agreement does not have the object of restricting competition, it will be 

                                                           
306 See full Article 101 TFEU in the Annex. 
 
307 GalaxoSmithKline Services Ltd v Commission. Case T-168/01. 2006. ECR II-2969. para. 233; Consten and Grundig 
v Commission. Joined Cases 56/64 and 58/64. 1966. ECR-299. para. 342, 343 and 347; and Matra Hachette v 
Commission. Case T-17/93. 1994. ECR II-595. para. 85. 
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prohibited under Article 101 (1) if it has the actual or likely effect of raising prices, restricting 

output or slowing down the rate of innovation. Only after a complainant proves these effects, 

which place agreement to fall under Article 101 (1), Article 101 (3) can be invoked by the 

undertaking(s) as a defence.308 In the case of pool agreements, the Pool Participants and/or 

Managers have the burden of proving that the agreement fulfils conditions of Article 101 (3), 

hence, the arguments and evidences provided by Pool Members and/or Managers must enable 

the Commission to arrive at the conviction that the agreement is likely to raise pro-competitive 

effects and benefits social welfare and therefore can be exempted from Article 101. 309  

6.4.1 Economic Efficiencies 

The agreement must provide benefits to the Community, not only to the undertaking(s) 

participating in a pool, who have to evidence that their agreement provides efficiency gains 

such as improving transport services and promoting technical or economic progress.310  

From the production agreements point of view, by producing together, companies can save 

“duplicated” costs, lower producing costs by achieving economies of scale, improving quality by 

putting together skills and know-how and increase product variety by means of economies of 

scope, which they could not afforded or would not been able to achieve otherwise.311 

Regarding commercialisation agreements, joint distribution can generate substantial 

efficiencies resulting from economies of scale or scope, especially for smaller producers. These 

generated economic efficiencies must be derived from the integration of economic activities 

rather than the reduction of competition, for example cost-savings from reducing duplicated 

resources and facilities, and must be demonstrated by the parties to the agreement. 312 

                                                           
308 Lorenzon, F. and Nazzini, R. op. cit. p. 102. 
 
309 Horizontal Guidelines. op. cit. para. 48; and GalaxoSmithKline Services Ltd v Commission. Case T-168/01. op. cit. 
para. 118 and 119. 
 
310 Consten and Grundig v Commission. Joined Cases 56/64 and 58/64. op. cit. para. 348; and Van den Bergh Foods 
Ltd v Commission. Case T-65/98. 2003. ECR II-4653. para. 139. 
 
311 Ibid. para. 183. 
 
312 Horizontal Guidelines. op. cit. para. 246-248. 
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Pool agreements generate economic efficiencies in numerous ways. By pooling vessels, Pool 

Managers are able to improve the efficiency of the fleet and deploying the vessels more 

sensibly, reducing dead-freight and ballast legs. In addition, owners can increase their fleets 

without having to invest in additional vessels, and consequently provide better services and 

reducing the cost of transport achieving economies of scale without incurring extra-costs. Cost 

savings can also be achieved by delegating and centralising the fleet management to Pool 

Managers, sharing human resources and crew training costs. In addition, a single individual 

staff member can manage up to ten vessels, which means that a small owners should have up 

to ten vessels in order to fully employ one employee.313 

Economies of scope are achieved when pools reduce costs by providing additional services. For 

example, pool agreements permit small owners to offer different contract and meet customers’ 

individual demands. Indeed, not only pool agreements provide more flexibility but also provide 

higher reliability to perform large CoAs, which is of particular importance to customers.314 

Lastly, pools are able to invest more resources in highly sophisticated IT systems, which allow 

customers to track their cargoes and get updated information and documentation, these 

agreements also facilitate investment in more sophisticated vessels (of great relevance in 

specialized shipping sectors) and also in port facilities to improve their service quality. Such port 

facilities are not only available to pool members and their customers but also to other non-

related parties. 

6.4.2 Fair Share of Benefits to Consumers 

Consumers must receive a fair share of the benefits the pool might have produced. By “fair 

share” it is understood that the benefits must, at least, outweigh the restrictions and negative 

impact to competition caused by the pool agreement defined in Article 101 (1), and these 

beneficial effects must be assessed collectively in the relevant market, not individually.315 

                                                           
313 Fearnley’s Report. op. cit. p. 346. para. 1597. 
 
314 Ibid. para. 1599. 
 
315 Asnex-Equifax v Asociación de Usuarios de Servicios Bancarios. Case C-238/05. 2006. ECR I-11125. para. 70. 
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In the Horizontal Guidelines the Commission suggest that those savings resulting from reducing 

variable costs are more likely to be passed on to consumers. Moreover, the higher the market 

power of the undertakings, the less likely the benefits passed on to consumers will outweigh 

the competitive restrictions. 316  

Certainly, pool agreements pass to consumers the benefits generated in many ways. First of all, 

due to a better achievement of economies of scale and more efficient fleet deployment, pool 

agreements are able to offer consumers variety of services that individual small owners, 

otherwise could not offer. A larger and better managed fleet allow to perform more 

complicated CoAs or voyage charters and meet more easily those high demanding 

requirements of large cargo owners and/or shippers. In addition pool agreements are able to 

offer lower freight rates while maintaining or even enhancing the service quality (IT systems) 

and flexibility. Lastly, benefits of pool agreements not only reach direct customers but also  any 

other industry-related or interested party, namely, efficiencies from pool agreements provide 

stable and reliable transport capacity to global chain supply. 

6.4.3 Indispensability 

Restrictions that goes beyond what is necessary to achieve the efficiency gains generated by 

the agreement do not meet the condition under Article 101 (3).317 A condition is considered to 

be indispensable if they are strictly necessary to achieve economic efficiencies, otherwise, 

these restrictions are not indispensable and therefore the agreement is prohibited under 

Article 101 (1). In order to determine whether a restriction is indispensable or not, a case-by-

case analysis is required. This analysis consist on two parts: Firstly, determining if the pool 

agreement is necessary to achieve such efficiencies, and secondly, whether the restrictions 

originated from pool agreement are necessary for the attainment of the efficiencies.318 

                                                           
316 Horizontal Guidelines. op. cit. para. 185; Likewise, the paragraph 250 reads: “Where the parties have a 
combined market share of below 15% it is likely that any demonstrated efficiency gains […] will be sufficiently 
passed on to consumers”. 
 
317 Horizontal Guidelines. op. cit. para. 184 and 249. 
 
318 Maritime Guidelines. op. cit. para 76. 
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Normally, pool agreements serve as a mean for owners to increase their fleet without the 

required investment and risk in order to bid for demanding contracts. Clearly, most owners 

would not be able to bid for similar contracts without participating in a pool, and consequently 

the efficiencies could not have been reached operating on their own outside the pool. 

Furthermore, a feature of pools is joint selling, resulting from the integration of the commercial 

management of the pool. If it is considered that the price fixing as an element of joint selling, it 

can only be considered as indispensable in a production agreement if it also involves joint 

commercialisation, as is the case of pool agreements.319 In fact, what provides pool agreements 

to achieve such efficiencies (economies of scale or scope) is the integration of joint selling 

functions on the Pool Manager. Without this centralisation, Pool Members would compete for 

prices and the efficiencies would be unlikely reached. Finally, as explained in the previous 

chapter (contractual basis), pool agreements usually contain specific clauses that may raise 

competition concerns. Probably, the most problematic ones are the “non-competition clauses”, 

under which Pool Members must refrain from compete in the same markets the pool does. 

These clauses can only be considered indispensable it they are limited to the duration of the 

agreement and do not prevent Members to operate in other markets that the ones the pool is 

active. 

Pool Members and Manager shall prove that these clauses must be strictly attached for the 

correct functioning of the pool agreement, otherwise these would not be indispensable and the 

agreements would not be exempted under Article 101 (3). 

6.4.4 No Elimination of Competition 

In the Horizontal Guidelines the Commission notes that those agreements, whose parties are 

afforded the possibility of eliminating competition within a substantial part of the relevant 

market, cannot fulfil the criteria of Article 101 (3), thus they are prohibited by the Article 101.320 

The market shares of the parties to that agreement, and the level of competition in the market 

are of great relevance in order to determine whether an agreement restricts or not this 

                                                           
319 Horizontal Guidelines. op. cit. para. 184. 
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competition. Accordingly, the larger the market share of pool members are, the stronger the 

potential and actual competition must be.321 

It is true that pool agreements restrict competition between its members, but, on the one hand 

it shall be considered as indispensable condition for the attainment of pool’s purposes as 

explained before.  

On the other hand, pool members will probably not comprise a substantial part of the relevant 

market, otherwise, the pool agreement itself would have a market share322 too large and 

therefore it would not meet Article 101 (3) requirements. 

In addition, must be noted that having a “dominant position” does not mean necessarily 

“eliminating competition”. In the Atlantic Liner Case the courts stated that even an undertaking 

with a market share of 50% do not automatically infringe the fourth condition of Article 101 

(3).323 Clearly, an undertaking with a market share of 50% holds a dominant position in the 

market, which “affords him” the possibility to eliminate competition since it is a narrower 

concept than having a dominant position. Within the meaning of Article 101 (3), “an agreement 

could be regarded as not eliminating competition […] and therefore qualify for exemption, even 

if it established a dominant position for the benefit of its members”.324 

Last but not least, as Fearnley’s Report concluded, there is no evidence that pools have been 

able to raise prices taking advantage of their market power. Generally, the tramp shipping 

market works on very competitive terms with few entry barriers; where these pools compete 

with other operators (both independent and pooled) and the freight rates are mainly driven by 

supply and demand forces, without the existence of pools causing any noticeable distortion. 

However, the case of highly specialized segments may be different, namely LNG or Chemical 

                                                           
321 Atlantic Container Lines v Commission. Case T-395/94. 2002. ECR II-3275. para. 300 
 
322 See Market Shares Table attached in the Annex C. 
 
323 Atlantic Container Lines v Commission. Case T-395/94. op. cit. para. 324. 
 
324 Ibid. para. 330. 
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tankers sectors. In these segments, expertise and know-how clearly are barriers of entry and 

larger operators can take advantage of this in detriment of competition. 325 

6.5 EU Merger Regulation 

Lastly, it is worth mentioning those agreements that fall under EU Merger Rules326, despite the 

limits of this work, a detailed analysis is not possible though.  

A production agreement with integrated distribution, created as a joint venture on a lasting 

basis will often account for full-function joint venture and therefore fall under EU Merger Rules. 

Whenever a pool is constituted as a full-function joint venture with a community dimension it 

will fall under scope of MR since such pool agreements would have a lasting impact on the 

market and become noticeable as a concentration. The matter of fact is that full-function joint 

ventures “require pre-notification and prior clearance from the relevant competition 

authority(ies)”327 before be treated according to MR, which will give parties a clearer legal 

certainty.328 Whereas, under Article 101, it is up to parties to assess whether its agreement 

restricts competition or not, and if it does so, justify that it results in pro-competitive 

efficiencies and therefore, it can be exempted under Article 101 (3), which is, as seen before, a 

complicated one. Moreover, assessment under Article 101 is much more general and must be 

done on basis of the facts existing at given time. That is those agreements that at some time 

ceases to fulfil any of the four conditions of the Article 101 (3), will consequently be caught 

under Article 101 (1). 329 It is not that clear however, whether a pool agreement can qualify to 

fall under MR, many pools for instance, “will not be considered to have the requisite degree of 

                                                           
325 Fearnley’s Report. op. cit. p. 359. para. 1676 and 1677. 
 
326 See “Council Regulation (EC) No 139/2004 of 20 January 2004 on the control of concentrations between 
undertakings”. OJ L 24/1, 29 January 2004. 
 
327 Woolich, A. “Shipping pools: a competition law perspective – sink or swim?” Holman Fenwick Willian, February 
2015. [online] Available at: http://www.hfw.com/Shipping-pools-a-competition-law-perspective-February-2015 
[Accessed 20 Oct. 2015] 
 
329 Kolstad, O. Cooperate or Merge? Structural changes and full-function joint ventures in the shipping industry. In, 
Antapassis, A. et. al. ed. “Competition and Regulation in Shipping and Shipping Related Industries”. Leiden-Boston: 
Martinus Nijhoff Publishers. 2009. pp. 119-120. 

http://www.hfw.com/Shipping-pools-a-competition-law-perspective-February-2015
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permanence to be considered as mergers, due for example to the rights of shipowners to 

withdraw ships on notice”. 330  

Surely, this is an issue that may worth more search and could be tackled in further studies. 

                                                           
330 Woolich, A. op. cit. 
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Conclusions and Final Assessment 

This paper ends with the conclusions, extracted not only from the competition rules but also 

from the tramp shipping as seen throughout the entire paper, and a last assessment of tramp 

pools and the risk that may have to contravene Article 101. 

The conclusions extracted throughout this paper from the tramp shipping market are described 

as follows: 

 Tramp shipping can be regarded as a highly competitive market, close to perfect competition 

model. Such characteristics are evident in greater or lesser extent in dry bulk, liquid bulk and 

neo-bulk markets, which are driven by supply and demand. 

 Since ships are movable assets, all three markets are globally competitive, with few 

exemptions such as cabotage trades.  

 Within each market, there is a high degree of interchangeability between ships sizes and 

cargo types, however there are some geographical limitations for ship sizes, like canals or 

straits; likewise for cargo types, for example switching from clean to dirty petroleum 

products is feasible, but not the way round. 

 The tramp shipping market is very transparent and market information is largely open to 

every owner and charterer, partly thanks to ship brokers’ task. 

 There is a high degree of competition between sub-markets for cargo, where carriers change 

from one to another commodity on their backhaul routes. 

 The demand is very volatile and unpredictable. Many factors such as seasonality, climate 

conditions, natural disasters or wars alter transport demands, generating a surplus in a 

defined area and a shortage in another; this generate quick and large impacts on spot rates. 

 The tramp fleet ownership is largely spread. The average tramp ownership profile is 4 ships. 

Even though specialized sectors are more concentrated, less than the 50% of the companies 

own more than 4 ships. 
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 Seaborne transport is also shaped by global trade patterns. These patterns differs from each 

commodity type and vary during time depending mainly on the participation of emerging 

economies into the global market. 

 The tramp shipping market has few entry barriers, for example, it is a capital intensive 

business, in which a second hand vessel cost several million USD, expertise and management 

barriers shall also be considered. Even so, by the way the tramp market works and its highly 

competitive conditions, most of these barriers can be easily overcome. 

 Shipping business in general has been very successful in maintaining rates over the years in 

comparison with the prices of the shipped goods. 

 The most important factors that influence the shipping market are, from the demand side: 

the world economy, seaborne commodity trades, average haul, random shocks and 

transport costs. While, from the supply side are: the world fleet, its productivity, the 

shipbuilding production, scrapping and losses and finally the freight revenue. 

 Shipping markets are divided in freight market, newbuilding market, sale and purchase 

market and demolition market. The cash flowing between them, shapes the shipping market 

and its cycles. 

 Ship prices are essentially influenced by freight rates, ship’s age, inflation, steel price and 

owner’s prospects. Being the freight rates and owners’ prospects the most relevant factors. 

 The existence of standard form contracts if of great relevance for all parties involved in any 

trade. These contracts are mainly published by BIMCO, and always try to comply with 

relevant regulations such IMO Conventions and provide a clear path to follow in order to 

avoid misunderstandings and confrontations between parties. 

 Charter parties must clearly stipulate charter’s terms and conditions, as well as providing 

clear guidance for any contingency or unforeseen expense, allocating liabilities for each 

party in such occurrences. 

 Owners charter-out their vessels under different contracts to spread the risk. For example, 

owners seek time charters and CoAs in order to secure stable income during the time the 

contract lasts, which is essential in wobbly market conditions. However in raising markets, 

they will try to spot-charter their vessels in order to maximise earnings. 

 Forward Freight Agreements may be used by owners and charterers as a means of hedging 

their risks from rates’ volatility, either downwards or upwards. However, FFA may be a good 

way to spread risk when they are wisely operated, otherwise it can result in large losses. 
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 Ship brokers have an important role in the tramp shipping market. In each market there are 

specialized brokers who act as intermediary between parties and bring them together. They 

must adopt a neutral position when acting on behalf both parties, avoiding any 

misunderstanding and dispute and leading the business to safe harbour. 

 Shipping Cycles are part of the business and owners and shippers play their cards according 

with the timing, however there are not two identical cycles and uncertainty plays the most 

important role. All cycles have four common stages: the trough, recovery, peak and the 

collapse, then the cycle starts again. 

 The fact is that going counter-cyclical seems the best for owners, yet it would be rather 

presumptuous assume that owners, who risk millions of dollars, are not aware of this 

strategy. Certainly, predicting cycles is more a matter of luck than skills, however, having a 

strong knowledge and sense of the industry can make a difference.  

 A disciplined capacity growth can alleviate jeopardies and losses derived from cycle troughs 

within the whole industry. 

 By cooperating among them, owners can spread risk, improve performance and maximise 

earnings. The main horizontal co-operation form between shipowners within tramp shipping 

market is by creating tramp shipping pools. 

 A tramp shipping pool is a collection of vessels under various ownerships, managed by a 

central administration, which markets the vessels as a single cohesive fleet, pays voyage 

expenses and collects earnings, which are distributed to Pool Members as stipulated in a 

pre-arranged distribution formula. 

 The reason for the uniformity of types and sizes of ships of a pool’s fleet is to achieve a more 

efficient fleet deployment to maximise earnings and bid for large CoAs, which otherwise, 

each member could not perform individually. 

 There is no standard pool structure, however, they can be classified depending on its 

administration structure into: member-controlled pools, which normally have a dominant 

member who administrates the pool; administration-controlled pools, which allows a more 

cooperative and transparent approach to small owners; and finally agency pools, which 

operate as an agent on behalf of its members. 

 The Pool Managing Company, independently of the pool’s structure, has a decisive role in 

the proper functioning of the pool. It is in charge of sharing pool’s revenue according to a 
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pre-agreed distribution formula and safeguard the mutual understanding among Pool 

Participants. 

 The weighting system is one of the most concerning issues of a pool, and most Pool 

Participants must agree. The “reference ship technique” is an easy way to allocating pool 

points to pooled vessels, however it has a handicap, which is that in order to maximise 

earning, Pool Participants, when entering new or additional tonnage, will aim to achieve the 

highest point allocation to maximise their earnings. This will result in a too similar fleet that 

will jeopardise the flexibility initially targeted. 

 BIMCO’s POOLCON A successfully sets out a pro-forma contract for the establishment of 

pool agreements under a valid competition framework. 

 Ending up with a final assessment on tramp shipping pools: 

Traditionally, seaborne trade has been divided into liner and tramp services; also into 

specialized services more recently, which has a dual nature and it is positioned between both. 

Yet, sector experts have classified this as neo-bulk segment within tramp shipping services. The 

definition of tramp shipping services has been of enormous importance under Regulation 

4056/86, when being considered as “tramp shipping services” meant not falling under EU 

Competition Rules (mainly arts. 101 and 102 TFEU).  

This, however, has changed. The Regulation 1419/2006, effectively brought all transport 

services into the scope of EU Competition Rules. Moreover, the Commission decided to let the 

Maritime Guidelines lapse rather than extending them, and finally, on 26 September 2013 

Maritime Guidelines expired. It means that as of today, falling under the definition of tramp 

shipping services does not have any relevance in EU Antitrust policy’s eyes.   

Tramp shipping services shall be regarded under EU Competition Rules as any other form of 

transport. Likewise, tramp shipping pools, the main horizontal co-operation practice within 

tramp shipping, shall be regarded as any other horizontal co-operation agreement as stipulated 

in Horizontal Guidelines.  

Nevertheless, the Horizontal Guidelines does not take into account the idiosyncrasy of this 

industry in order to assess horizontal co-operation agreements on case-by-case basis. Due to the 

particularities of tramp shipping services and pools, maintaining, or at least, extending few more 

years the Maritime Guidelines, would bring certainty in the industry practices. 
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It is widely considered that the key feature of standard shipping pools is joint selling, coupled 

with features of joint production. Under Horizontal Guidelines, depending on where pool’s 

centre of gravity lies, it can be regarded as a production agreement if parties agree to jointly 

produce services, or commercialisation agreement, if parties agree to joint selling their services. 

Depending on whether the pool agreement is considered as a commercialisation or production 

agreement, the assessment under EU competition law will differ.  

With the current regulation, it is still not that clear whether tramp shipping pools, entailing joint 

selling of their services, shall be prohibited under EU Competition rules or not. Some particular 

aspects should be considered when assessing a tramp pool relevant market under competition 

law, inter alia, tramp market is very fragmented, volatile and global, which is mainly driven by 

supply and demand forces, with few entry barriers and has a great substitutability between 

products.  

The Article 101 TFEU, is probably the most significant one in order to assess anti-competitive or 

pro-competitive pool agreements under EU Competition Rules. Approximately: 

 The majority of pools fulfil the first three conditions of Article 101 (1) TFEU. 

 The condition that most concerns when assessing pool agreements on case-by-case basis, is 

to determine whether this has by object or effect the prevention, restriction or distortion of 

competition within the common market. 

 Generally, only pool agreements that entail hardcore restrictions will be regarded as having 

by object the limitation of competition, and therefore will breach Article 101 (1). 

 If a pool agreement does not have by its object the limitation of competition, an exercise on 

case-by-case basis shall be done to determine whether it has anti-competitive effects. 

 Pools that are very unlikely to breach Article 101 (1) are those whose members are not 

actual or potential competitors. However, it is very uncommon since, in order to achieve 

higher efficiencies in fleet deployment, an essential feature is the uniformity of it. 

Moreover, will not generally breach Article 101 (1) those pools that are formed by small 

shipowners in order to bid for larger contracts or CoAs that otherwise, its members 

individually could not performed on their own. Likewise, where the combined market share 

of a pool agreement is low, authorities are unlikely to intervene; they also may be benefited 

from the “de minimis doctrine”. 



THE TRAMP SHIPPING BUSINESS AND THE EU COMPETITION LAW 
 

 

 

 
152 

 Pools that probably fall under Article 101 (1) are those that do not have by its object but 

have by its effect the restriction of competition. For example those that are engaged in joint 

scheduling or joint purchasing practices will only raise competitive concerns where their 

market share is considerably high. Their relevant market shall be assessed and whenever 

these agreements are considered to breach Article 101 (1), their undertakings (Pool 

manager and participants) shall prove that their agreement fulfil the four cumulative 

conditions under Article 101 (3). The efficiencies brought by the pool must outweigh the 

restriction on competition it could entail, otherwise the pool agreement will be considered 

to breach EU Antitrust Policies. 

 Some pool agreement’s contractual basis may raise competition concerns, like non-

compete clauses, lock-in periods and exit clauses or information exchange-related clauses. 

These clauses however, may be regarded indispensable and permitted, only if they are 

strictly limited and are necessary for the proper functioning of the pool and do not entail 

any hardcore restriction.  

 Those pool agreements that are considered risky for the competition and whenever their 

pro-competitive benefits do not outweigh the threats they may cause to the market, will 

therefore be regarded as high risk pools and almost always will be prohibited under EU 

Competition Rules. Pure price fixing, output limitation and market sharing are considered 

hardcore restrictions by the Commission, and those agreements that entail any of them will 

be prohibited. Additionally, agreements with high market shares are also likely to be 

restricted. 

 When pool agreements are prohibited under article 101 (1), the Pool Managers and 

Participants have three options. The first one and least appealing, terminate operations and 

conclude the agreements. Secondly, demonstrate the agreement fulfils the four cumulative 

conditions under Article 101 (3). Lastly, they can try to rearrange their agreement as a full-

function joint venture on lasting basis and therefore fall under Merger Rules, which is 

probably the most attractive option, considering the certainty provided by this legal 

framework once the agreement has been cleared as merger by the authorities. 

 From a sensible point of view, despite pool agreements may involve joint selling of their 

services by means of their central administration or Pool Managing Company, that joint 

selling does not strictly entail “price fixing”, hence should not be considered as a hardcore 

restriction. Furthermore, due to the characteristics of the market, tramp pools shall not be 
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considered “price fixers” but “price takers”. The Price the Pool Managers take is set up 

normally, after many negotiations between them and charterers, carried through 

shipbrokers. Hence, the price is not fixed, but after be negotiated, it is accepted or not by 

the Pool Managers.  

 Despite tramp shipping pools’ legal framework has changed and they are no longer 

beneficiaries of Maritime Guidelines, it seems that not many pools are at risk of breaching 

EU Competition Rules. Only those that have high market power, especially in more 

specialized sectors, and those that entail hardcore practices may be targeted by authorities. 

That is so confirmed by case law and jurisprudence, yet any reasonable number of tramp 

pool agreements have been reported to breach antitrust regulations. Since undertakings 

have to perform their own self-assessment on their agreement, there are no per se unlawful 

agreements under EU Competition Rules.  

 Lastly, where tramp shipping pools are set up for the right purposes, not only may raise 

performance of shipowners and maximise their earnings, but also have benefits for 

charterers in form of higher reliability and lower prices. The gained efficiencies can be 

passed on to the world’s supply chain and to the society as a result of cheaper and more 

reliable means of transport. 

 

 

I would like to conclude this humble contribution that, from a personal but reasonable point of 

view, the objectives and purposes I set out in this endeavour, have been positively achieved. 

Unfortunately, the more I read on the subject, the more I would have liked to write about, but 

due to the scope and magnitude of this paper it has not been possible, still I will definitely 

continue reading and learning on this fascinating business that is the shipping industry and 

more particularly tramp shipping and chartering. 
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Annex A. – Articles 101 and 102 TFEU 

A1.1 Article 101 TFEU (ex Article 81 TEC) 

 

1. The following shall be prohibited as incompatible with the internal market: all 

agreements between undertakings, decisions by associations of undertakings and 

concerted practices which may affect trade between Member States and which have as 

their object or effect the prevention, restriction or distortion of competition within the 

internal market, and in particular those which: 

(a) directly or indirectly fix purchase or selling prices or any other trading conditions; 

(b) limit or control production, markets, technical development, or investment; 

(c) share markets or sources of supply; 

(d) apply dissimilar conditions to equivalent transactions with other trading parties, 

thereby placing them at a competitive disadvantage; 

(e) make the conclusion of contracts subject to acceptance by the other parties of 

supplementary obligations which, by their nature or according to commercial usage, 

have no connection with the subject of such contracts. 

2. Any agreements or decisions prohibited pursuant to this Article shall be automatically 

void. 

3. The provisions of paragraph 1 may, however, be declared inapplicable in the case of: 

- any agreement or category of agreements between undertakings, 

- any decision or category of decisions by associations of undertakings, 

- any concerted practice or category of concerted practices, 

which contributes to improving the production or distribution of goods or to promoting 

technical or economic progress, while allowing consumers a fair share of the resulting 

benefit, and which does not: 

(a) impose on the undertakings concerned restrictions which are not indispensable to 

the attainment of these objectives; 

(b) afford such undertakings the possibility of eliminating competition in respect of a 

substantial part of the products in question. 
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A1.2 Article 102 TFEU (ex Article 82 TEC) 

Any abuse by one or more undertakings of a dominant position within the internal 

market or in a substantial part of it shall be prohibited as incompatible with the internal 

market in so far as it may affect trade between Member States. 

Such abuse may, in particular, consist in: 

(a) directly or indirectly imposing unfair purchase or selling prices or other unfair 

trading conditions; 

(b) limiting production, markets or technical development to the prejudice of 

consumers; 

(c) applying dissimilar conditions to equivalent transactions with other trading parties, 

thereby placing them at a competitive disadvantage; 

(d) making the conclusion of contracts subject to acceptance by the other parties of 

supplementary obligations which, by their nature or according to commercial usage, 

have no connection with the subject of such contracts. 
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Annex B. – Sample Copy of BIMCO’s 
POOLCON A. 
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Annex C. – Market Shares on Co-operation 
Agreements 

 

 

Source: Wish, R. Competition Law. Fifth Edition. p. 5
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